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Liability of Public Accountants Certifying 
Erroneous Balance Sheet 


A case of more than ordinary interest to certified public 
accountants and to those who make loans in reliance upon 
balance sheets certified by accountants was recently decided by 
the Appellate Division of the New York Supreme Court. 
In the case in question, Ultramares Corporation v. ‘Touche, 243 
N. Y. Supp. 179, it was held that certified public accountants 
who were negligent in making an audit and preparing a balance 
sheet which they certified as presenting a true and correct view 
of the financial condition of a corporation were liable for losses 
sustained by another corporation which made loans in reliance 
upon the figures shown by the balance sheet. The decision of 
the Appellate Division reverses a judgment of the Supreme 
Court, which was reported in the June, 1929, issue of the Bank- 
ing Law Journal at page 493. 

It appeared that the defendants, who were certified public 
accountants, were engaged by Fred Stern & Co., Inc., to audit 
its books and accounts and certify a balance sheet as of the 
end of the year 1923. They prepared a balance sheet stating 
that the corporation had a net worth amounting to $1,070,- 
715.26, and attached a certificate signed by them, stating that 
the accounts of the corporation had been examined, that the 
balance sheet was in accordance with the audit, and that the 
statement in their opinion presented a true and correct view 
of the financial condition of Fred Stern & Co., Inc., on Decem- 
ber 31, 1923. This certificate was dated February 26, 1924. 
At the time of the certification, Stern & Company was in fact 
insolvent. 

The plaintiff, the Ultramares Corporation, made loans to 
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Stern & Company relying upon the correctness of the balance 
sheet certified by the defendants. Some of the loans were not 
paid, and as Stern & Company went into bankruptcy the 
plaintiff sought to recover such unpaid amounts from the 
defendants. 

The evidence tended to show that the defendants were 
guilty of a gross degree of negligence in their audit. It also 
appeared that the defendants knew that Stern & Company 
borrowed large sums from banks; that the banks required 
certified balance sheets as a basis for making loans; and that 
Stern & Company would require certified balance sheets for 
continuing existing loans and securing new loans. 

The Supreme Court, Trial Term, being of the opinion that 
the plaintiff could not recover because there was no privity of 
contract between the plaintiff and the defendants, set aside a 
verdict in favor of the plaintiff and entered judgment dismiss- 
ing the complaint. 

The Appellate Division, reversing the judgment of the 
Supreme Court and directing that the verdict in favor of the 
plaintiff be reinstated, expressed the opinion that the negli- 
gence of the defendants was the proximate cause of the loss 
sustained by the plaintiff, and that the defendants owed a 
duty to the plaintiff not to misrepresent willfully or negligently 
the financial condition of Stern & Co., Inc. 

The court’s reasons for deciding in favor of the plaintiff 
are more fully discussed in the following paragraphs quoted 
from the opinion: 


The general principle involved, and upon which plaintiff relies for 
imposition of liability, is that, if one undertakes to discharge any 
duty by which the conduct of others may be governed, he is bound to 
perform it in such a manner that those who are thus led to action in 
the faith that such duty will be properly performed shall not suffer 
loss through improper performance of the duty or neglect in its 
execution. Thus, we have the buyers of merchandise given recovery 
against public weighers who were to make return of the weight and 
to furnish buyers with a copy. The public weighers certified the 
weight, and the buyers paid the sellers on that basis. Discovery that 
the weight had been incorrectly certified as a result of defendant’s 
negligence was found to give the plaintiffs the right to the resulting 
damage. 
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It was decided there that the use of the certificates was not an 
indirect or collateral consequence of the action of the weighers; that 
it was a consequence “which, to the weighers’ knowledge, was the end 
and aim of the transaction.” The sellers ordered, but the buyers were 
to use, the certificates. Public weighers hold themselves out to the 
public as “skilled and careful in their calling.” Glanzer v. Shepard, 
233 N. Y. 236, 238, 135 N. E. 275, 276, 23 A. L. R. 1425. 

The duty was held not to be bound in terms of contract, nor of 
privity; although arising from contract, its origin is not exclusive 
from that realm. If the contract and the relation are found, the duty 
follows by rule of law. Diligence—it was pointed out—was owing 
not only to the person who ordered the employment, but also to those 
who relied thereon. .. . 

The evidence showed that these accountants knew for four years 
that their client (Fred Stern & Co., Inc.) was a borrower from 
banks in large sums; that these banks required certified balance sheets 
as a basis for making loans; and that Fred Stern & Co., Inc., would 
require these certified balance sheets for continuing existing loans and 
securing new loans. So that this might be done, some thirty-two 
original counterparts of the certified balance sheet were requested by 
the client, Fred Stern & Co., Inc., and furnished by the accountants 
(defendants). 

The jury’s verdict thus imports that defendants knew that the certi- 
fied balance sheets would be used by Fred Stern & Co., Inc., for the 
purpose of procuring loans, and that the very purpose of employment 
in the transaction between Fred Stern & Co., Inc., and Touche, Niven 
& Co., the accountants, was to allow Fred Stern & Co., Inc., to bring 
it about through these balance sheets. The results: That loans on 
the faith thereof would be made by persons who would be governed by 
its declarations. Financial statements in the course of trade have 
come to be used customarily for the purpose of securing credit, and 
accountants indicate in their public advertisements that makers of 
loans should require the safeguard of an independent audit prepared 
by public accountants, so a correlative obligation is placed upon them. 
It is their duty—if they do not wish their audit to be so used—to 
qualify the statement of their balance sheet and the certificate which 
accompanies it in such a way as to prevent its use. One cannot issue 
an unqualified statement which will be so used, and then disclaim 
responsibility for his work. 

Banks and merchants, to the knowledge of these defendants, require 
certified balance sheets from independent accountants, and upon these 
audits they make their loans. Thus, the duty arises to these banks 
and merchants, of an exercise of reasonable care in the making and 


uttering of certified balance sheets. 
| 
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The facts here are brought within the rule in the case of Inter- 
national Products Co. v. Erie Railroad Co., 244 N. Y. 331, 338, 155 
N. E. 662, 664, 56 A. L. R. 1377, that “there must be knowledge, or 
its equivalent, that the information is desired for a serious purpose; 
that, he to whom it is given intends to rely and act upon it; that if 
false or erroneous, he will because of it be injured in person or 
property. Finally, the relationship of the parties, arising out of con- 
tract or otherwise, must be such that in morals and good conscience 
the one has the right to rely upon the other for information, and the 
other giving the information owes a duty to give it with care.” 

The certificate which these accounts attached to the balance sheet 


canes “Touche, Niven & Co., 
“Public Accountants, 
“Eighty Maiden Lane, 
“New York 
“February 26, 1924. 
“Certificate of Auditors. 

“We have examined the accounts of Fred Stern & Co., Inc., for the 
year ended December 31, 1923, and hereby certify that the annexed 
balance sheet is in accordance therewith and with the information and 
explanations given us. We further certify that, subject to provisions 
for federal taxes on income, the said statement in our opinion, presents 
a true and correct view of the financial condition of Fred Stern & Co., 
Inc., as at December 31, 1923. Lepie Niven & Co. 


“Public Accountants.” 

From this certificate and the findings made by the jury which are 
entitled to be held conclusive in behalf of the plaintiff: That the 
defendants knew that the result of the audit would be used by Fred 
Stern & Co., Inc., to represent its financial condition to persons from 
whom Fred Stern & Co., Inc., might seek to borrow money, and that 
the balance sheet would be relied upon by such persons as indicating 
the true financial condition of Fred Stern & Co., Inc.; that defendants, 
in exercising their public calling as auditors, did not exercise that care 
and skill required of them, but acted in a negligent and careless manner, 
as a consequence of which the balance sheet made by them was incorrect, 
and that such negligence was the proximate cause of the loss sustained 
by plaintiff, i. ¢., that there was a causal relation between the neglect 
and the loss sustained which could reasonably have been anticipated, 
and that the presentation of the balance sheets, as certified by defend- 
ants, was the inducing cause for making these loans to Fred Stern & 
Co., Inc., which plaintiff made, and that the loss was not caused by 
reason of any change in the financial condition of Fred Stern & Co., 
Inc., from the time of the presentation of the audit to the plaintiff, 
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or because of any reliance of plaintiff on other intervening causes; 
and that plaintiff’s conduct was free from contributory negligence, 
and we therefore conclude that a liability was properly found, arising 
out of a duty owed by the defendants to plaintiff not to misrepresent, 
willfully or negligently, the financial condition of Fred Stern & Co., 
Inc., and that the judgment for the plaintiff was correct and should 
not have been set aside. 

That the particular person who was to be influenced by defendants’ 
act was unknown to the defendants is not material to a right to 
recovery, for it is not “necessary that there should be an intent to 
defraud any particular person.’ In this case there was no mere casual 
representation made as a matter of courtesy; there was a certificate 
intended to sway conduct. There was “the careless performance of 
a service which found in the words of a certificate its culmination and 
its summary.” Here is an act performed carelessly, intended to 
influence the actions of third parties, and one that reasonably might 
be expected, when carelessly performed, to cause substantial loss. 

A duty exists towards those whom the accountants know will act 
on the faith of their certificates. The loss occurring here was the 
very result which reasonably was to be anticipated if the balance sheet 
was carelessly prepared. .. . 

We think that there was a proper conclusion with respect to 
damages. The amount of cash loans made to Fred Stern & Co., Inc., 
with interest thereon, credited with all moneys repaid or collected by 
plaintiff, whether through voluntary action or suit, without deduction 
of costs of collection, was the approximate damage, and, while other 
proof of damage was excluded by the trial court, no appeal has been 
taken by plaintiff which raises a construction of that rule. 


SERRE REEREEE 
Collecting Rule as to Forwarding Checks Direct 


A collection rule printed on a deposit slip, authorizing 
the bank to send checks for collection direct to the drawee 
banks and to receive exchange in payment, does not relieve 
the bank from the duty of exercising proper diligence in mak- 
ing collections. 

This point was recently decided by the Court of Appeals 
of Georgia, in the case of Foster v. People’s Bank, 155 S. E. 
Rep. 62. In this case the defendant deposited in the plaintiff 
bank a cashier’s check issued by a bank in the same town. The 
plaintiff presented the cashier’s check and received in payment 
a draft on a bank in a distant city. The plaintiff bank paid 
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the entire proceeds to the defendant, but was unable to collect 
the draft because of the failure of the issuing bank. 

The bank then brought this action against the defendant. 
On the trial the court directed a verdict in favor of the plaintiff 
bank. Upon appeal it was held that the question whether the 
collecting bank was negligent, under the circumstances, in 
receiving the out-of-town draft so as to make it responsible 
for the loss, was one for the jury to decide, notwithstanding 
the rule above-referred to on the deposit slip. The judgment 
in favor of the plaintiff bank was accordingly reversed. 

The opinion of the court reads as follows: 


Jenkins, P. J.—Where money is placed in a bank on general 
deposit, the rule is that the title passes immediately to the bank, 
and the relation of debtor and creditor is thereby created between 
the bank and the depositor. McGregor v. Battle, 128 Ga. 577, 58 
S. E. 28, 138 L. R. A. (N.S.) 185. This rule also applies to checks or 
drafts, if they are received on deposit with the intention that they be 
treated as cash. First National Bank v. McMillan Brothers, 15 Ga. 
App. 319, 322, 83 S. E. 149; Few v. First National Bank, 40 Ga. App. 
791 (2), 151 S. E. 546. 

Ordinarily, where checks or drafts are indorsed and deposited in 
a bank, the presumption is that the title does not pass and the relation 
of debtor and creditor does not exist until the collection has been 
made, and a credit made in anticipation of collection will be deemed 
provisional, and the bank may cancel the credit or charge back the 
paper to the customer’s account if the check or draft be not paid on 
proper presentation. Bank v. McMillan, supra; Gulf States Lumber 
Co. v. Citizens’ First National Bank, 30 Ga. App. 709, 119 S. E. 426. 
If the indorsement be entered in terms as for collection, such a pre- 
sumption would be conclusive; but, if the indorsement be in blank, the 
presumption would give way to any contrary understanding which 
might be shown to have actually existed. Accordingly, where, as in 
the instant case, a check was indorsed in blank “in the ordinary course 
of business,” and “without any express agreement or understanding” 
as to the character of the deposit, except that the deposit book 
contained a stipulation indicating a general rule that checks received 
on deposit would be taken for collection only with the right on the 
part of the bank to charge back the credit in the event the check 
should fail to be paid on proper presentation, the relation of debtor 
and creditor would not exist unless the acts and conduct of the parties 
amounted to the equivalent of some actual express agreement or under- 
standing contravening the general rule. But where the check was 
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indorsed in blank, even despite such general stipulation contained in 
the passbook, if it further appears from the surrounding facts and 
circumstances that it was the actual intention of the parties that title 
to the paper should pass, such general rule would give way to such 
actual understanding, and the relation of debtor and creditor as 
contemplated would be given effect. 

In the instant case, where the customer deposited with the plaintiff 
bank a cashier’s check on another bank in the same city for $2,000, 
indorsed by him in blank, receiving the plaintiff bank’s unconditional 
time certificate of deposit, which set forth that the customer had 
deposited in the bank the sum of $1,000, payable to the customer’s 
order six months after date, with interest at 5 per cent., and a further 
credit in his passbook for the remaining $1,000, and where the plaintiff 
bank, on the day following the deposit of the cashier’s check, presented 
it to the bank issuing it, in the same city, along with other checks 
drawn on the same bank and held by the plaintiff bank, amounting in 
all to $2,585.10, and received from the other bank items drawn on 
the plaintiff bank amounting to $339.74, and a check on a third bank 
in another city, drawn to the plaintiff bank, for the difference, which 
latter check, on presentation, was protested by the bank on which it 
was drawn, the issuing bank having failed in the meantime, and where 
the plaintiff bank thereafter, with full knowledge of the failure of the 
bank issuing the cashier’s check, and of the nonpayment of the check 
issued to it by the failing bank, paid over to the customer, on his 
demand, all funds held on general deposit, including the $1,000 item 
deposited as the proceeds of the cashier’s check, and, at its maturity, 
paid the time certificate of deposit in full, it was error for the court, 
in a suit brought by the plaintiff bank against the customer, to recover 
the amounts thus knowingly and voluntarily paid by it, not predicated, 
however, upon any liability on defendant’s part under his indorsement 
of the check, to direct a verdict in favor of the plaintiff for the amount 
of the cashier’s check, with interest thereon, on the theory that the 
plaintiff bank, as a matter of law, became the mere agent of the 
customer for the collection of the cashier’s check. 

This is true despite the general rule, in view of the unconditional 
promise of the bank to pay a half portion of the proceeds of the 
deposit and its subsequent conduct above narrated, which might be 
taken as a recognition of the understanding existing at the time the 
check was received. Furthermore, it was a question for the jury to 
determine, in the event they should find that the bank was merely the 
agent of the depositor for collection of the check, whether as such 
agent it had, under the facts and circumstances, exercised due diligence 
in collecting the check by accepting in exchange a check on a distant 
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bank for a portion of the amount. See, in this connection, Baldwin 
State Bank v. National Bank, 144 Ga. 181 (la), 86 S. E. 538; Walton 
Guano Co. v. McCall, 111 Ga. 114, 116, 36 S. E. 469; 7 C. J. pp. 610, 
614, §§ 268, 276, 277; 3 R. C. L. 616, § 245. The general provision 
contained in the customer’s passbook, that the bank reserved the right 
to “send items direct to institutions where payable and to accept their 
exchange draft in lieu of money,” does not abrogate the rule of dili- 
gence in collecting checks received on deposit, as might be measured 
and determined by the facts and circumstances of the particular trans- 
action; it not being shown in the instant case that the plaintiff bank 
was unable to obtain cash in lieu of the exchange check drawn on a 
bank in a distant city. 

Where the petition brought by the plaintiff bank against its 
customer sought, by reason of the facts set forth in the third division, 
supra, to recover the amount of the cashier’s check deposited with it 
by the customer, and it was alleged that the cashier’s check was 
deposited for collection for the customer’s account, and was handled 
by the plaintiff in the usual and customary manner and as the parties 
contemplated it should be handled, the court properly overruled a 
motion to dismiss the suit, in the nature of a general demurrer. But 
under the rulings set forth, a verdict in favor of the plaintiff was not 
demanded, and the court erred in so directing. Judgment reversed. 


SEEKERS: 


Investment of Trust Funds in Bank Stock 


It is not legal for trustees to invest the trust funds held 
by them in bank stock and trustees are not authorized to make 
such an investment by a clause in the will giving them “full 
power to manage his (the beneficiary’s) estate to the best 
advantage in their judgment.” Nor does such a clause in a 
will authorize trustees to retain non-legal securities, received 
by them as part of the trust fund, longer than is reasonably 
necessary to dispose of them. 

This was decided in a recent decision of the court of 
Appeals of Georgia, Mobley, Superintendent of Banks, v. 
Phinizy, 155 S. E. Rep. 73. 

This was a proceeding by the Superintendent of Banks to 
collect an assessment of 100 per cent. on 146 shares of stock 
of the Washington Exchange Bank against the estate of 
Marion Daniel Phinizy, an incompetent, of which estate the 
defendant was trustee. 
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Of these 146 shares 7 came to the estate under the will of 
the beneficiary’s father, 89 shares were subsequently purchased 
with funds belonging to the estate, and 50 shares came in the 
form of stock dividends. 

Because of the illegality of the investment it was held that 
the estate was not liable for the assessment. The following 
paragraphs are quoted from the court’s opinion: 


Did the will of Ferdinand Phinizy expressly or impliedly authorize 
the trustees to invest trust funds in bank stock without an order of 
court? If so, such authority is to be found in the following words as 
appear in said fifteenth item of the will: “Full power to manage his 
[Marion Daniel Phinizy] estate to the best advantage in their judg- 
ment.” It will be observed that the words quoted do not give to or 
require of the trustees any more or less than the law gives to or 
requires of them. “Full power to manage” as trustees evidently means 
that they are to exercise all the powers the law gives fiduciaries in 
the management of trust estates. hat they should manage the “estate 
to the best advantage in their judgment” is nothing more than the 
law requires. The trustee is bound to ordinary diligence for protection 
or preservation of the property in his hands. Civil Code (1926) 
§ 3753. Negligence of a trustee acting for a ward which results in 
injury will give a right of action against the trustee. Section 4463. 

In the case of Clark v. Clark, 167 Ga. 1, 144 S. E. 787, which is 
a trust estate case, and where the terms of the will involved creating 
the trust are somewhat similar to the case under consideration, the 
following rules are approved and established by our Supreme Court 
which I deem applicable to the case at bar. Those which I consider 
especially pertinent I quote as follows: At page 9 of 167 Ga., 144 
S. E. 787, 791: “The power of a trustee to retain investments received 
from the creator of the trust is, in the absence of contrary statute or 
provision in the instrument creating the trust, not different from his 
power to make investments.” In Ashhurst v. Potter, 29 N. J. Eq. 625, 
632, Gummere, Master, said: “But it may be said that these executors 
did not make investments, but merely continued investments made by 
the testator, in private stocks. I cannot think that this altered their 
duty or responsibility. At the testator’s death they were clothed 
with full powers to act, and the duty of acting was imposed upon them. 
They were bound to act, and to invest in public securities or bonds 
and mortgages. Retaining improper investments was, in effect, making 
them; retention in such cases is a positive act; and the fact that the 
testator had considered these stocks good investments, and had invested 
in them, cannot excuse them for investing in them.” 


At page 10 of 167 Ga., 144 S. E. 787, 791, citing Perry on Trusts, 
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§ 465: “If no directions are given in the will as to the conversion 
and investment of the trust property, the trustee, to be safe, must 
take care to invest the property in the securities pointed out by the 
law.” “It is their duty to convert such stocks into money within a 
reasonable time after the creation of the trust.” ‘While a fiduciary 
may, as a rule, in the exercise of a sound discretion, retain such invest- 
ments as are proper for fiduciaries to hold, all others he must call in, 
and invest the proceeds in an authorized manner. 17 Am. & Eng. Enc. 
Law (lst Ed.) 454.” 

At page 13 of 167 Ga., 144 S. E. 787: “If no directions are given 
in the will as to the conversion of an investment of the trust property, 
trustees, to be safe, should take care to invest the property in securities 
pointed out by the law.” At page 14 of 167 Ga., 144 S. E. 787, our 
Supreme Court adopted these rules: ‘We deem the safe and better 
rule to be that trustees who receive investments made by the creator 
of a trust, not in securities authorized by law, should, in the absence 
of directions to retain them, dispose of such securities and invest the 
proceeds in such other securities as are authorized by our law.” At 
page 15 of 167 Ga., 144 S. E. 787: “As the question is an open one 
in this state, we deem it wise to adopt the rule which requires trustees, 
in the absence of direction, either express or implied, in the instrument 
creating the trust, to dispose of speculative securities, although the 
investment was made by the maker of the trust, and such securities 
came into their hands as a part of the trust estate, and to invest the 
proceeds in securites authorized by the statutes of this state. This 
rule is in harmony with the public policy of the state as disclosed by 
our statutes which fix the securities in which trustees can invest trust 
funds.” 

At page 16, of 167 Ga., 144 S. E. 787, our Supreme Court says: 
“Where trustees rely on the authority in the will to invest the estate 
in non-legal securities, such authority must clearly appear. It has 
been said that such authority must be established with the utmost 
clearness. In re Ba :r’s Estate, 159 Pa. 518, 528, 529 (28 A. 367 
[368]);In re Tayle 5s Estate [277 Pa. 518, 121 A. 310, 37 A. L. R. 
553], supra. Ther _ vision of the will conferred upon the trustees 
the power to sell any «¢ all of the trust estate, and invest the proceeds, 
in their discretion, on!., authorized the trustees to deal with the trust 
property subject to those rules which govern trustees. The discretion 
vested in the trustees was not to do unauthorized things, but to exercise 
their judgment c ning the things which they were authorized to do.” 

I am of the opinion, therefore, that there is nothing in the will of 
Ferdinand Phinizy that authorized the named trustees to retain the 
non legal securities they received from the estate beyond a reasonable 
length of time, or to invest any of the trust property or funds in any 
of the non legal securities in which they were invested. 
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Investment in Real Estate by Administrator 


The administrator of an estate has no power to invest funds 
belonging to the estate in real propery unless authorized to do 
so by an order of the court. If he does make such an invest- 
ment, without court authority, he will be liable to the bene- 
ficiaries for the amount. This rule is applied in Paulk v. 
Roberts, Court of Appeals of Georgia, 155 S. E. Rep. 55, 
where the court said: 


An administrator has no right to invest in real estate funds belong- 
ing to the estate without first having obtained an order from the 
judge of the superior court authorizing the investment. Civil Code 
1910, §§ 3064, 4008. Where the administrator, in answer to the cita- 
tion to appear before the ordinary for a settlement of his accounts, 
alleges that funds belonging to the estate were by him invested in real 
estate, the burden is upon him to show that the investment was illegally 
made after an order of the judge of the superior court, authorizing 
the investment, had been obtained. In the absence of evidence to this 
effect upon the hearing of the issue formed upon the administrator’s 
answer to the citation, it was not error to find the administrator liable 
to the heirs of the estate for the money belonging to the estate which 
the administrator had invested in real estate. This is true notwith- 
standing the administrator, in investing the money in real estate, 
acted in good faith and with the approval of the ordinary and that 
the minors received the benefit of the investment by enjoying and using 
the real estate as a home. See, in this connection, New York Life Ins. 
Co. v. Gilmore, 40 Ga. App. 431, 149 S. E. 799. The administrator, 
who became the guardian for the minors, cannot justify his act upon 
the ground that it was an investment of the corpus of the estate for 
the minors’ maintenance, made with the approval of the ordinary. 
While an administrator or a guardian may, with the consent of the 
ordinary, apply the corpus of a minor’s estate to the minor’s mainte- 
nance and education (Civil Code 1910, §§ 3060, 4007), the expendi- 
tures out of the corpus of the estate for the minor’s maintenance and 
education which the administrator or guardian is authorized to make 
with the approval of the ordinary are not expenditures represented 
by an investment of the minor’s funds in real estate, although the real 
estate is used for and devoted to a home for the minor. The investment 
of a minor’s funds in real estate can be legally made by his guardian 
only with the approval of the judge of the superior court, and, where 
made without this approval, the investment cannot, even with the 
ordinary’s approval, be justified as a legal encroachment upon the 
corpus of the minor’s’ estate for his maintenance and education. 
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Bank Executors and Double Commissions 


An executor of a will, under the laws of the State of New 
York, is entitled to commissions at the rate of five per cent. on 
the first $2,000, two and one-half per cent. on the next $20,000, 
one and one-half per cent. on the next $28,000 and two per 
cent. on all sums beyond. This is the provision of section 285 
of the Surrogates Court Act. 

If the executor also acts as the trustee of a trust created 
by the will, he is entitled to double the amount of commissions 
above-specified ; that is, he is entitled to full commission in both 
of his capacities, that as executor and that as trustee. This rule 
is not found in any statute but is one that has been laid down 
by judicial decision. 

In order that the executor-trustee may be entitled to double 
commissions it must appear that, to his duties as executor, there 
has been added the performance of a trust in such manner that 
he performs separate and distinct duties in each capacity. 

A recent decision of the Surrogates Court of Kings County, 
New York, goes into this question very carefully. The case 
is Matter of Kings County Trust Company (Florence Fletcher 
Jackson, deceased), tried by Surrogate Wingate on October 
21, 1930 and published in the New York Law Journal of that 
date. The decision is published in full among the legal 
decisions in this issue. 

In this case it appeared that the will named the trust com- 
pany as executor and also as trustee. It contained a provision 
making a bequest “to my trustee hereinafter named” of the 
entire residue, with directions to invest, etc., to pay the income 
to a son for life, and upon his death or on the testator’s death, 
if the son predeceased him, to pay the principal to four named 
grandsons or their issue. 

Another clause made two direct bequests of $1,000 each to 
two grandsons such amounts to be paid to them upon their 
“being or attaining the age of thirty years.” 

It was held that the executor was entitled to but a single 
commission as to each bequest and not to commissions both as 
executor and as trustee. A decision in which an executor was 
held entitled to double commissions is Glenn’s Estate, published 
in full among the legal decisions in this issue. 
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PAYMENT OF CHECK WRONGFULLY 
INDORSED 


Ryan v. Bank of Italy Nat. Trust & Savings Assoc., California 
District Court of Appeal, 289 Pac. Rep. 863 


Where a check is delivered to a person who poses as another 
person and is indorsed and collected by the impostor, the drawee 
bank is not liable to the drawer. 

In this case a woman, posing as Mary Smith, executed a deed 
to real property in the name of Mary Smith and delivered it to a 
title company. <A check payable to the order of Mary Smith was 
delivered by the title company to the impostor and the latter in- 
dorsed and collected the check. It was held that the bank was not 
liable to the drawer. (In this case the action was brought by the 
drawer’s assignee.) 

The rule is that where a check is delivered to an impostor 
as payee in the belief that he is the person to whom or upon 
whose indorsement it will be paid, the indorsement by such im- 
postor is not a forgery, for the reason that the drawer of the 
check intends it to be indorsed by the person to whom he delivers 
it, and the drawee bank is protected. 


Action by J. J. Ryan against the Bank of Italy National Trust 
& Savings Association. From a judgment for defendant, plaintiff 
appeals. 

Affirmed. 

Tobin & Tobin and George A. Clough, all of San Franciseo, for 
appellant. 

Louis Ferrari and J. J. Posner, both of San Francisco, for re- 
spondent. 


PER CURTAM.—An action brought by the assignee of City Title 
Insurance Company, a corporation, hereinafter called the eompany, 
to recover from defendant bank the amount of a cheek drawn by the 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 453. 
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company upon the bank and paid by the latter; it being alleged that 
the name of the payee indorsed thereon was a forgery. The facts are 
as follows: 

On December 8, 1926, W. G. Miller, a real estate broker doing 
business under the name of W. G. Miller Realty Company, through 
his agent, H. T. Hunt, applied to the company for a policy of title 
insurance upon two parcels of real property in San Francisco. The 
company caused the records to be examined, and on December 9, 
1926, issued its preliminary report to Miller showing the title to be 
vested in Mary Smith, an unmarried woman, subject to certain bank- 
ruptey proceedings in the matter of Mary Smith doing business under 
the name of H. L. Smith, a judgment against a person of the same 
name, and an insanity proceeding in which the commitment of one 
Mary Smith to the asylum at Napa was shown. The company de- 
manded, and was furnished, affidavits purporting to be signed by 
Mary Smith and sworn to before a notary public, stating that affiant 
was not a party to the bankruptcy proceedings, was not ‘the judg- 
ment debtor mentioned, and had never been adjudged insane or 
committed to the asylum. No affidavit that the person who signed 
the above affidavit had executed the deeds hereinafter mentioned and 
was the owner of the property was required by the company or 
furnished. 

Later Miller delivered to the company two deeds, each purporting 
to be a deed from Mary Smith conveying the property to A. E. 
Ingram, and to each was attached the certificate of a notary public 
in the usual form certifying that the instruments were acknowledged 
before him by Mary Smith, a single woman. At the same time Miller 
delivered to the company two grant deeds of the same property pur- 
porting to have been executed and acknowledged by Ingram, and in 
which Nellie Bernhard and Helen Stern were named as grantees. 
The company was instructed to deliver the deeds to the grantees upon 
the payment of the purchase price, namely, $8,500, from which 
amount the company was directed to pay the sum of $7,187.50 to 
Mary Smith. The purchase price was paid by the grantees to the 
company. The deeds were delivered and recorded, and a check for 
$7,187.50, payable to the order of Mary Smith, was drawn by the 
company upon the bank with which it had funds upon deposit and 
delivered to Miller. The latter delivered the check to one R. V. 
McGrew of Los Angeles, from whom he had received the deeds and 
affidavits mentioned. The names Mary Smith and Heartwell Holding 
Corporation by R. V. McGrew were indorsed on the check upon’ which 
there also appears the subsequent indorsements of the California 
Bank and the Bank of California. The check was afterwards pre- 
sented to defendant bank and paid, and the amount charged to the 
account of the company. 
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The court found that the check was indorsed by the Mary Smith 
who executed the deeds, and that any loss suffered by the company 
was proximately caused by its negligence. Judgment was accordingly 
entered for defendant, and plaintiff, who has appealed, contends 
that the findings are not sustained by the evidence, and that the 
court erred in excluding a statement signed by McGrew. It is 
admitted that the deeds were not executed or the check indorsed by 
the Mary Smith, who was the owner of the property. It was testified, 
however, by a handwriting expert that the name Mary Smith signed 
to the deeds, the affidavits, and indorsed upon the check, was written 
by the same person, and the notary public in his certificates of 
acknowledgment attached to the deeds mentioned certified that Mary 
Smith, an unmarried woman, known to him to be the person whose 
name was subscribed thereto, personally appeared before him and 
acknowledged their execution. The statute expressly forbids the 
taking of an acknowledgment unless the notary knows or has satis- 
factory evidence that the person making such acknowledgment is 
the indivdual who is described in and who executed the instrument. 
Civ. Code, § 1185. The purpose of the certificate of acknowledgment 
is to establish the identity of such person and the genuineness of 
the signature attached to the instrument (Homan v. Wayer, 9 Cal. 
App. 123, 98 P. 80; Ross v. New Amsterdam Casualty Co., 56 Cal. 
App. 254, 205 P. 43), and the certificate is prima facie evidence of 
the truth of the facts stated therein (1 Cal. Jur., Acknowledgments, 
§ 32, p. 268; French Bank v. Beard, 54 Cal. 480; Baldwin v. Born- 
heimer, 48 Cal. 433; Banning v. Banning, 80 Cal. 271, 22 P. 210, 
13 Am. St. Rep. 156; Overacre v. Blake, 82 Cal. 77, 22 P. 979; 
Langenbeck v. Louis, 140 Cal. 406, 73 P. 1086). 

It is to-be presumed that the duties of the notary were regularly 
performed. Code Civ. Proc. § 1963, subd. 15; Pardee v. Schanzlin, 
3 Cal. App. 597, 86 P. 812. The facts certified by him, together 
with the testimony of the handwriting expert, were sufficient to 
support the conclusion that the deeds in question were executed by 
a person named Mary Smith and the finding that this person also 
indorsed the check. A bank is authorized to pay only to the person 
designated by the depositor, and it cannot charge against the deposi- 
tor’s account an amount paid by it on a forged indorsement of the 
depositor’s check. Hatton v. Holmes, 97 Cal. 208, 31 P. 1131; Garth- 
waite v. Tulare Bank, 134 Cal. 237, 66 P. 326; Otis Elevator Co. v. 
First National Bank, 163 Cal. 31, 38, 124 P. 704, 41 L. R. A. (N. 8.) 
529. But, according to the majority of cases where a check is de- 
livered to an impostor as payee in the belief that he is the person 
to whom or upon whose endorsement it will be paid, the indorsement 
by such impostor is not a forgery, for the reason that the drawer of 
the check intends it to be indorsed by the person to whom he delivers 
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it and the drawee bank is protected. United States v. National 
Exchange Bank (C. CU.) 45 F. 163; United States v. Chase National 
Bank (D. C.) 241 F. 535, 537; Sherman v. Corn Exchange Bank. 
91 App. Div. 84, 86 N. Y. S. 341; McHenry v. Old Citizens’ National 
Bank, 85 Ohio St. 203, 97 N. E. 395, 38 L. R. A. (N. 8.) 1111, note; 
Hoffman v. American, etc., National Bank, 2 Neb. (Unof.) 217, 96 
N. W. 112; Robertson v. Coleman, 141 Mass. 231, 4 N. E. 619, 59 
Am. Rep. 471; Land, ete., Trust Co. v. N. W. National Bank, 196 
Pa. 230, 46 A. 420, 79 Am. St. Rep. 717, 50 L. R. A. 73, note; 
Montgomery Garage Co. v. Manufacturers Liability, ete., Co., 94 
N. J. Law, 152, 109 A. 296, 22 A. L. R. 1224, note; Metzger v. 
Franklin Bank, 119 Ind. 359, 21 N. E. 973; Uriola v. Twin Falls 
Bank & Trust Co., 37 Idaho, 332. 215 P. 1080. This rule is opposed 
by Tolman v. American National Bank, 22 R. I. 462, 48 A. 480, 52 
L. R. A. 877, 84 Am. St. Rep. 850, but the weight of authority seems 
to be decidedly in favor of the rule and upon its facts the case of 
Bank of Italy v. First Bank of Kern, 69 Cal. App. 319, 231 P. 44, is 
not a decision to the contrary. Appellant contends, however, that the 
present case is within the rule that, where the impostor, upon whose 
indorsement the check is paid, obtains the same from the drawer by 
representing himself to be the agent of the payee, and not the payee 
himself, such indorsement is a forgery, and payment by the drawee 
is unauthorized. Hatton v. Holmes, supra; Bennett v. First National 
Bank, ete., 47 Cal. App. 450, 190 P. 831. This contention cannot be 
sustained, as the evidence sufficiently showed that Miller and MeGrew 
were the agents of the Mary Smith who executed the deeds and in- 
dorsed the check. Moreover, it was the intention that the check should 
be delivered to and indorsed by the person who executed the deeds; 
the officers of the company believing that person to be the owner of 
the property. Nor is there any distinction in principle between cases 
where the check is delivered to the impostor in person and where 
such delivery is through an intermediary, if the drawer causes it to 
be delivered to him in the belief that he is the person to whom or 
upon whose indorsement it will be paid. Emporia National Bank v. 
Shotwell, 35 Kan. 360, 11 P. 141, 57 Am. Rep. 171; States v. First 
National Bank, 203 Pa. 69, 52 A. 13; Hartford v. Greenwich Bank, 
157 App. Div. 448, 142 N. Y. S. 387; Id.. 215 N. Y. 726, 109 N. E. 
1077; Uriola v. Twin Falls, ete., Bank & Trust Co., supra. 

On the issues of negligence the circumstances were such as to 
make the question properly one for the jury or for the court sitting 
as a jury (S. Weisberger Co. v. Barberton Savings Bank, etce., 84 
Ohio St. 21, 95 N. E. 379, 34 L. R. A. [N. S.] 1100; Missouri Pac. 
Railway Co. v. M. M. Cohn Co., 164 Ark. 335, 261 S. W. 895; Land 
Title, ete., Co. v. N. W., ete., Bank, 196 Pa. 230, 46 A. 420, 50 L. R. 
A. 75, 79 Am. St. Rep. 717), and we cannot say that the finding of 
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the court thereon is unsupported. The plaintiff offered a purported 
confession by MeGrew and also an indictment returned by the grand 
jury of the city and county of San Francisco charging him with a 
felony, to wit, the forgery of the deeds in question. This evidence 
under the hearsay rule was properly rejected. 

The findings of the trial court are fully sustained, and, no error 
being shown, the judgment is affirmed. 


TAX ON INVESTMENT BANKS UNCONSTITU- 
TIONAL 


Burr v. Chase, Supreme Court of Washington, 289 Pac. Rep. 551 


The Washington statute, Laws of 1929, chapter 151, page 380, 
is unconstitutional in so far as it imposes a tax upon the income 
of investment banks and not upon individuals engaged in the same 
business, in that it denies to the banks equal protection of the 
laws contrary to the Fourteenth Amendment to the Federal Con- 
stitution. 


Action by George H. Burr, Conrad & Broom, Ine., and others, 
against Samuel H. Chase and others, comprising the Tax Commission 
of the State of Washington. From a judgment dismissing the action, 
plaintiffs appeal. 

Reversed, with instructions. 

Donworth, Todd & Holman, George Donworth, Charles T. Don- 
worth, and Todd, Holman & Sprague, all of Seattle, for appellants. 

John H. Dunbar and E. W. Anderson, both of Olympia, for 
respondents. 


BEALS, J.—This case involves an attack upon chapter 151, p. 
380, Session Laws of 1929, similar to that waged in the case of 
Aberdeen Savings & Loan Association et al. v. Samuel H. Chase et al. 
(Wash.) 289 P. 536, in which an action brought by a group of sav- 
ings and loan associations, we held the act uneonstitutional as in 
violation of the equal protection clause of the Constitution of the 
United States, and as attempting to tax governmental tax-exempt 
securities. Reference is made to the opinion referred to for a general 
statement of the situation involved here. 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) $$ 1230, 1260. 
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Plaintiffs are corporations engaged within the state of Washington 
in the business of dealing in investment securities. They instituted 
this action on their own behalf and for the benefit of all similar 
corporations for the purpose of enjoining the enforcement of chapter 
151, p. 380, Session Laws of 1929, alleging that the act is in violation 
of their constitutional rights. Defendants demurred to plaintiffs’ 
complaint on the ground that the same did not state a cause of action. 
This demurrer having been sustained by the trial court, plaintiffs 
elected to stand upon their complaint, and a decree was entered 
dismissing the action, from which plaintiffs appeal. 

Appellants allege that they were, during the year 1928, and still 
are, corporations of the character denominated ‘‘financial corpora- 
tions’’ by the act above referred to, and that, pursuant to the provi- 
sions of this act, respondents had levied taxes against appellants for 
the year 1929 aggregating a considerable amount, which taxes re- 
spondents were threatening to certify to the several county assessors 
for collection. 

Appellants allege that the total aggregate amount of the capital, 
surplus, and undivided profits, together with the resources, of the 
financial corporations doing business in the state of Washington, is 
approximately $50,000,000, and that corporations similar to appellants 
employ a total capital of approximately $15,000,000, and that under 
the act of which they complain appellants and similar financial 
corporations would be required to pay to the state taxes for the year 
1929 in a sum exceeding $200,000; that in the state of Washington 
there are and were during the year 1928 many individuals and co- 
partnerships engaged in the business of dealing in investment securi- 
ties exactly as are appellants, and engaged in vigorous competition 
with appellants; that the business in which appellants are engaged is 
generally known as that of ‘‘investment banking’’; and that in the 
city of Seattle alone there are five copartnerships carrying on that 
business, which five copartnerships alone do a business in the state 
of Washington amounting to hundreds of millions of dollars, and 
earn large net profits. 

Appellants contend that, because these individuals and copartner- 
ships, which are carrying on exactly the same business in which 
appellants are engaged, are not by the act now before us taxed upon 
their net income, as the act requires appellants to be taxed, the act 
is unconstitutional under the Fourteenth Amendment to the Consti- 
tution of the United States as denying to appellants the equal pro- 
tection of the laws. 

Appellants, in a second cause of action, allege that in their 
returns of net income they were required by respondents to include 
the sums which they had, during the year 1928, received as interest 
on bonds or securities of the United States, and that the act of 1929 
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is unconstitutional for the reason that it attempts to tax governmental 
securities which are by federal law exempt from taxation. 

Appellants urge other grounds of attack upon the law, but the 
conclusion which we reach renders necessary discussion only of the 
two above referred to. 

We are clearly of the opinion that chapter 151, p. 380, Session 
Laws of 1929, is, as regards appellants, unconstitutional, in that it 
denies them equal protection of the laws, to which protection they are 
entitled under the Fourteenth Amendment to the Constitution of the 
United States. The opinion of the Supreme Court of the United 
States in the case of Quaker City Cab Co. v. Pennsylvania, 277 U. S. 
389, 48 S. Ct. 553, 554, 72 L. Ed. 927, is even more exactly in point 
in this case than it was in the case of Aberdeen Savings & Loan 
Association v. Chase, supra, as the direct competition between ap- 
pellants in their business and private individuals and copartnerships 
engaged in the same business in the same locality is much more keen 
and general and applies more directly to the entire business carried on 
by appellants than does the competition to which the appellants 
in the ease last cited are subjected. The Supreme Court of the 
United States in the ease of Quaker City Cab Co. v. Pennsylvania 
says: 


‘*Plaintiff in error was subject to competition in its business by 
indivduals and partnerships operating taxicabs. The act does not 
apply to them, and no tax is imposed on their receipts. Corporations 
operating taxicabs are not exempted from any of the taxes imposed 
on natural persons carrying on that business. And every such cor- 
poration, whether domestic or foreign, pays a capital stock tax of 5 
mills on the actual value of its capital stock and a bonus of one-third 
of one per cent. on the par value of all stock issued if it be a domestic 
corporation, and a like rate on its capital ompren in Pennsylvania 
if it be a foreign corporation. Act of July 22, 1913, P. L. 903 (Pa. 
St. 1920, §§ 20366-20368) ; section 1, Act of May 3, 1899, P. L. 189 
(Pa. St. 1920, § 5686) ; section 1, Act of May 8, 1901, } i. 150 (Pa. 
St. 1920, §5691). The Supreme Court said that it is immaterial 
whether individuals engaged in a like taxicab business are subject 
to the tax here involved, and that corporations may be placed in a 
class separate from individuals and so taxed. 

‘“‘The equal protection clause extends to foreign corporations 
within the jurisdiction of the state, and safeguards to them protection 
of laws applied equally to all in the same situation. Plaintiff in 
error is entitled in Pennsylvania to the same protection of equal 
laws that natural persons within its jurisdiction have a right to de- 
mand under like circumstances. Kentucky Finance Corporation v. 
Paramount Exch., 262 U. S. 544, 550, 43 S. Ct. 636, 67 L. Ed. 1112. 
The equal protection clause does not detract from the right of the 
State justly to exert its taxing power or prevent it from adjusting its 
legislation to differences in stuation or forbid classification in that 
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connection, ‘but it does require that the classification be not arbitrary, 
but based on a real and substantial difference having a reasonable 
relation to the subject of the particular legislation.’ Power Co. v. 
Saunders, 274 U. 8. 490, 493, 47 8. Ct. 678, 679, 71 L. Ed. 1165.’’ 


The court in discussing the issues calls attention to the fact that 
the receipts of incorporated taxicab operators are taxed, while those 
of natural persons and partnerships carrying on the same business are 
not taxed, saying: ‘‘The character of the owner is the sole fact on 
which the distinction and discrimination are made to depend. The 


tax is imposed merely because the owner is a corporation.”’ 
The tax here in question is therefore entirely unjustified under 
the usual protection clause of the Constitution, unless it be held to 


be purely and only an excise or corporate privilege tax. We are 
convineed that, notwithstanding the legislative declaration, the tax 
is not in truth and in fact an excise or corporate privilege tax, and, 
this being the case, we find no justification for any such discrimina- 
tion between corporations and individuals or copartnerships which, 
under the circumstances presented by the record in this case, must 
be held to be merely an arbitrary classification. 

The Supreme Court of the United States in the case of Frost v. 
Corporation Commission of Oklahoma, 278 U. 8. 515, 49 8S. Ct. 235, 
238, 73 L. Ed. 483, in considering a statute of Oklahoma declaring 
cotton gins to be public utilities, granting the Corporation Commis- 
sion power to fix charges to be made by cotton gin operators, and 
providing for the issuanee of licenses therefor, held unconstitutional 
that portion of the law which permitted the commission to grant a 
license to a corporation without such a showing as was by the law 
made a prerequisite to the granting of a license to a private indi- 
vidual. Discussing these questions, the court says: 


“The purpose of the clause in respect of equal protection of the 
laws is to rest the rights of all persons upon the same rule under 
similar circumstances. Louisville Gas. Co. v. Coleman, 277 U.S. 32, 
37, 48 S. Ct. 423, 72 L. Ed. 770. This court has several times decided 
that a corporation is as much entitled to the equal protection of the 
laws as an individual. Quaker City Cab Co. of Pennsylvania, 277 
U.S. 389, 400, 48 S. Ct. 553, 72 L. Ed. 927; Kentucky Finance Cor- 
poration v. Paramount Exchange, 262 U. S. 544, 550, 43. S. Ct. 636, 
67 L. Ed. 1112; Gulf, Colorado & Santa Fe Ry. v. Ellis, 165 U. S. 
150, 154, 17 S. Ct. 255, 41 L. Ed. 666. The converse, of course, is 
equally true. A classification which is bad beeause it arbitrarily 
favors the individual as against the corporation certainly cannot be 
good when it favors the corporation as against the individual. In 
either case, the classification, in order to be valid, ‘ ‘‘must rest upon 
some ground of difference having a fair and substantial relation to 
the object of the legislation, so that all persons similarly cireum- 
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stanced shall be treated alike.’’ Royster Guano Co. v. Virginia, 203 
U. 8. 412, 415, 40 8S. Ct. 560, 64 L. Ed. 989; Air-way Corp. v. Day, 
266 U. 8. 71, 85, 45 8S. Ct. 12, 69 L. Ed. 169; Schlesinger v. Wis- 
consin, 270 U. 8. 230, 240, 46 8. Ct. 260, 70 L. Ed. 557, 43 A. L. R. 
1224. That is to say, mere difference is not enough; the attempted 
classification ‘“*must always rest upon some difference which bears a 
reasonable and just relation to the act in respect to which the classi- 
fication is proposed and can never be made arbitrarily and without 
any such basis.’’ Gulf, Colorado & Santa Fe Ry. v. Ellis, 165 U. 5S. 
150, 155, 17 S. Ct. 255, 41 L. Ed. 666.’ Louisville Gas Co. v. Cole- 
man, supra, 277 U.S. page 37 (48 S. Ct. 425). 

‘By the terms of the statute here under consideration, appellant, 
an individual, is forbidden to engage in business unless he ean first 
show a public necessity in the locality for it; while corporations or- 
ganized under the Act of 1919, however numerous, may engage in the 
sume business in the same locality no matter how extensively the 
public necessity may be exceeded. That the immunity thus granted 
to the corporation is one which bears injuriously against the in- 
dividual does not admit of doubt, since by multiplying plants without 
regard to necessity the effect well may be to deprive him of business 
which he would otherwise obtain if the substantive provision of the 
statute were enforced.’’ 


The court held that the proviso of the statute, the legality of which 
was challenged, was unconstitutional as contravening the equal pro- 
tection clause of the Fourteenth Amendment. 

se Stripped of immaterial distinctions and reduced to its 
ultimate effect, the, proviso, as here construed and applied, baldly 
creates one rule for a natural person and a different and contrary 
rule for an artificial person, notwithstanding the fact that both are 
doing the same business with the general public and to the same end, 
namely, that of reaping profits. That is to say, it produces a elassi- 
fication which subjects one to the burden of showing a public necessity 
for his business, from which it relieves the other, and is essentially 
arbitrary, because based upon no real or substantial differences, hav- 
ing reasonable relation to the subject dealt with by the legislation. 
Power Co. v. Saunders, 274 U. S. 490, 493 [47 St. Ct. 678, 71 L. Ed. 
1165]; Louisville Gas Co. v. Coleman, supra, 277 U. S. 39, 48 8S. Ct. 
423, 72 L. Ed. 770; Quaker Citv Cab Co. v. Penna., supra, 277 U. S. 
402, 48 S. Ct. 553, 72 L. Ed. 927.”’ 


As stated in the opinion in the ease of Aberdeen Savings & Loan 
Association vy, Chase, supra, the law is also obnoxious to the objection 
urged by appellants that it provides for the taxation of tax-exempt 
governmental securities. 

Other objections are urged by appellants, but we deem it unneces- 
sary to prolong this opinion by discussion thereof. 


The judgment appealed from is reversed, with instructions to the 


trial court to overrule the demurrer interposed by respondents. 
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BANK EXECUTORS AND DOUBLE 
COMMISSIONS 


Matter of Kings County Trust Company (Florence Fletcher Jackson, 
deceased), Surrogates Court, Kings County, New York, New York 
Law Journal, October 21, 1930 


A trust company named as executor of a will and also as 
trustee, is not entitled to commissions both as executor and trustee 
on the following bequests: 

(1). A bequest of the residue with directions to pay the 
income to the testator’s son for life and upon his death or upon 
the testator’s death, if the son predeceases him, to pay the principal 
to four named grandsons or their issue; 

(2). Bequests of $1,000 each to two grandsons to be paid to 
them upon their ‘‘being or attaining the age of thirty years.’’ 

NOTE: A reference to this decision will be found among the 
editorial comment in the front part of this issue. 


Matter of Kings County Trust Co. (Florence Fletcher Jackson, 
deceased ). 


WINGATE, S.—In this case the accountant seeks a determination 
that, under the terms of the will, the testator contemplated that it 
should act in a dual capacity, namely, both as executor and as trustee, 
and that as a result it is entitled to commissions in both capacities. 
This question is one which is raised in a very large proportion of 
cases of executorial accounting, and is a matter of serious import 
to the estates of decedents. There is, of course, no question respect- 
ing the right of the person administering an estate to commissions on 
all income received and paid out by him. The sole problem is whether, 
when the same person acts throughout the entire period, from the 
death of the decedent to the final distribution of all sums in the estate 
to the ultimate persons entitled in possession by the provisions of the 
decedent’s will, he should be allowed to divert from the objects of 
testator’s bounty 10 per cent. of the first $2,000 principal, 5 per cent. 
of the next $20,000, 3 per cent. of the next $28,000, and 4 per cent. 
of all sums beyond (in other words, double commissions), or whether 
under such circumstances one-half of these rates is all he should be 
paid. The aggregate of such additional commissions, if properly 
allowable, will inevitably total a stupendous figure. The total value 
of all property in the county amounts to many billions; that in the 
state represents approximately a quarter of the entire wealth of the 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) §383. 
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richest nation on earth. The possessions comprising this wealth, as 
a whole, change hands through death approximately five times in 
every century. A difference, therefore, of only an average of 2 per 
cent. in the capital exactions of fiduciaries upon the portions of 
estates in which immediate possession is suspended, must in a genera- 
tion involve such colossal sums as almost to stagger the imagination. 
When it is realized that this fiduciary relationship is being more and 
more centered in an ever diminishing number of large corporations, 
the consequent effects upon the future of the state and nation and 
the lives and fortunes of our citizens are worthy of the most careful 
study and critical analysis. 

These observations are in no way to be construed as a disparage- 
ment of the valuable contributions made by corporate fiduciaries in 
the administration of estates or the proprety of adequate recompense 
to them for services performed. The sole question for determination 
is as to the basis for their recompense under existing statutes and 
judicial determinations, which, if furnishing insufficient remunera- 
tion, should be altered by direct legislative action rather than by 
indirection. Experience in this court has indicated that the estates 
in which possession of portions of the principal is postponed by testa- 
mentary direction, will average a net sum, exclusive of funeral and 
administration expenses, of approximately $100,000. On such estates, 
funeral charges, attorneys’ fees and other administration expenses 
and double commissions, if allowable, will eat up about one-tenth of 
the estate if litigation or unusual difficulties are not encountered. 
In the event of such complications the proportion of administration 
costs will, of course, frequently run much higher. 

The executorial commissions as such are not open to” question, 
since they have in legal contemplation been fixed by the citizens 
themselves through their chosen legislative representatives. Whereas 
it is a matter of common knowledge that the average executor usually 
does little in the administration of the estate, leaving the active 
conduct of its affairs to the attorney who must naturally be paid for 
attending to it, the legislative action has sanctioned this payment. 
A determination that such representative is entitled to double com- 
missions for the administration of the estate is, however, a judicial 
act. <All adjudications on the subject have determined that the 
decision on this question must be based on the intention of the testa- 
tor. In view of the conditions actually existing as distinguished from 
those presumed by reason of legal fiction, a heavy responsibility is 
imposed upon the courts in this regard, particularly since the almost 
daily inquiry by prospective testators at the departments of this court 
respecting the costs of administration and the fees of legal representa- 
tives demonstrates the real concern of the general public in this 
subject. 
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As a matter of strict fact, it is probable that scarcely one testator 
out of a hundred realizes that the savings which he has accumulated 
by a lifetime of labor and self-sacrifice to ensure the continuance in 
comfort of his dependents when he can, no longer personally care for 
them, will be so largely depleted by commissions and administration 
expenses as is the practice. Nor does he understand that a slight 
change in a word or phrase in his will may double the sum which 
will be subtracted as commissions from the principal fund which he 
desires to dedicate to the welfare of his dependents. By a legal 
fiction the language of the will, however technical and complicated, 
is perhaps necessarily attributed, in all its subtlety, to the testator, 
no matter what the degree of his lack of understanding of its technical 


connotation, or even of his positive illiteracy. 

It cannot be gainsaid that in the average case where a so-called 
trust is set up in a testamentary document and the one to whom the 
administration has been confided seeks commissions on the principal 
at the double rate, all that the testator directed when instructing his 
attorney in the preparation of his will was that specified persons 


should have the income from a certain sum or portion of his estate 
for life and on their deaths it should go to others. Where, under 
such an instrument the same administrator is to handle the fund 
throughout, it would unquestionably be a matter of great surprise to 
the average testator to learn that his attorney, consciously or uncon- 
sciously, had it in his power to double the exaction from the fund 
by a slight change of phrase or a substantially immaterial manner 
of drecting the same administrator to pay the same money to the 
identical individual. 

Under our legal system every man is, of course, presumed to 
know the law, but this is a very different matter from a solemn de- 
termination that in a given case a specified testator actually affirma- 
tively intended that the individual or corporaton selected to administer 
his affairs from start to finish should receive a double payment from 
the principal funds of his estate, where such individual or corporation 
merely shifts the fund from one pocket to another and it remains 
continuously in his or its possession, It is contrary to human nature 
for any person to desire to pay a larger sum for a given service when 
the identical act may be secured for half the amount from the same 
individual. It follows, therefore, that were this question one of first 
impression, this court would have no hesitaney in holding that in the 
absence of language so clear and unequivocal as to make a contrary 
determination absurd, a testator should never be deemed to have 
contemplated that where the same individual is to act from start to 
finish in the administration of his estate, such action should be con- 
strued to be in two different capacities so as to entitle such repre- 
sentative to double commissions. 
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In other words, it is the opinion of the court that the correct rule 
respecting holding in a dual capacity should be and is similar to 
that expressed by the Court of Appeals in Matter of Tetum (169 N. 
Y., 514, at p. 517) regarding equitable conversion: ‘‘Unless the pur- 
pose of the testator will fail without a conversion equity will not 
presume it. There should be an implication of a direction to convert 
so unequivocal and so strong as to leave no substantial doubt in the 
mind. . . . Indeed, conversion, to be decreed, must be so necessary 
as that without it the provisions of the will would be rendered un- 
reasonable and incapable of a just and effective operation.’’ If, in 
the foregoing, ‘‘conversion’’ be read ‘‘action in a dual capacity,’’ 
and ‘‘convert’’ be changed to ‘‘act in a dual eapacity,’’ it precisely 
expresses the court’s conception of the proper rule here applicable. 
The reason for the stringency of this rule against conversion is be- 
cause such a construction may divert portions of testator’s estate from 
certain beneficiaries to others, which course testator will not be held 
to have desired unless such intention is made to appear beyond a 
reasonable doubt. In the problem here presented a holding that a 
representative is to act in a dual capacity results in a diversion of 
portions of his estate not from one beneficiary to another, but from 
the natural objects of his bounty to outsiders, wherefore the basic 
reason against such a construction possesses considerable additional 
cogency. 

Far from being a matter of first impression, the question of single 
and double commissions has been passed upon in twenty-two cases by 
courts whose determinations are here controlling. Those twenty-two 
decisions were analyzed and reviewed by this court in its opinion in 
Matter of Abrahams (136 Mise., 538; May, 1930, Banking Law 
Journal, pp. 329, 373) and as a result certain rules applicable to 
the questions arising in cases of this character were deduced. Un- 
questionably, a number of the positions which the court deemed 
established by the decisions reviewed were obiter, so far as that case 
was concerned. They were all, however, based on the authority of 
one or more of these twenty-two opinions of the Court of Appeals 
and Appellate Division. While such dicta as are contained in Matter 
of Abrahams are binding on no one, experience has demonstrated 
that an exhaustive consideration of sueh subjects especially, as in 
that instance, where similar questions are constantly arising, is of no 
inconsiderable benefit to all concerned. It conserves the time of the 
court in the study of precedents; it assists the Bar by a clarification 
and comparison of authorities, and it tends to decrease litigation. 

The accountant in the case at bar challenges the correctness of 
one of the rules deduced in Matter of Abrahams, and seeks a deter. 
mination that it is to act in a dual eapacity, both respecting two 
funds of $1,000 each bequeathed by the third item of the will and of 


‘ ‘ 
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the residue of the estate, the income from which is payable to testa- 
tor’s son, if living, for life, with’ remainder to testator’s grand- 
children. By the third item the sums in question are directly be- 
queather to the named grandsons, to be paid to them upon their 
‘being or attaining the age of thirty years.’’ It is further provided 
that if either be under the age of thirty at testator’s death the sum 
due ‘‘shall be held in trust by my executor hereinafter named as 
trustee’ to invest, accumulate the income during minority, to pay 
over the income with accumulations upon the beneficiary reaching 
majority, to pay over the income between that age and thirty and 
to pay over the principal upon the beneficiary attaining thirty. En- 
tirely disregarding the considerations hereinbefore discussed respect- 
ing the actual as against the possibly presumed intention of the 
testator, it seems apparent to the court that this is a direct gift to 
the respective beneficiaries, with the time of possession alone post- 
poned, and that it comes squarely within the reasoning and result of 
the Court of Appeals in Matter of Ziegler (218 N. Y., 544). 

Furthermore, the language of the Court of Appeals in McAlpine 
v. Potter (126 N. Y., 285, at 289) seems to the court peculiarly 
directed to the terms of this testamentary provision. It reads: ‘‘To 
the ordinary duties of an executor may be added the performance of 
a trust in such a manner that the two functions run on together. It 
is the duty of an executor as such to pay to a legatee the amount of 
the legacy in the manner and at the time provided by the testator, 
and it does not change that duty that the payment of principal is 
postponed and the income made payable annually in the meantime. 
A trust duty may thus be imposed upon an executor which thereby 
becomes and is made a function of his office.’’ In the opinion of this 
court that is precisely what was done in this instance. It follows, 
therefore, that in this respect the executor as such holds the fund 
until final distribution, and is therefore entitled. only to a single 
commission. 

Turning now to item seventh of the will, we find a bequest ‘‘to 
my trustee hereinafter named’’ of the entire residue, with directions 
to invest, ete.; to pay the income to a son for life, and upon his 
death or on testator’s death, if the son pre-deceases him, to pay the 
principal to four named grandsons or their issue per stirpes. By the 
final item testator appoints Kings County Trust Company executor 
of the will ‘‘and trustee, if occasion require, of the trust or trusts 
under paragraphs ‘second’ and ‘seventh’ hereof.’’? The court fully 
realizes the danger attendant upon the quotation of extracts ‘from 
opinions upon the construction of one will in the consideration of 
another. In so far, however, as such language purports to state 
general principles it is unquestionably of some value in reaching 
a correct result. With this idea in mind the court feels that the 
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language of certain of the cases cited in Matter of Abrahams is useful 
in determining the rights of the petitioner herein. The Court of 
Appeals says in Matter of Slocum (169 N. Y., 153, at p. 159): 
‘“‘There is no distinct separation in the will in the duties of executors 
from those of trustees. They were to hold the corpus of the estate 
until the death of both his widow and son, and then pay and dis- 
tribute it to the legatees; . . . meantime to pay the income to the 
life tenants as they should prove to be entitled thereto under the 
conditions of the will. There was no direction for a division of the 
estate into separate funds or trusts. The main purpose of the trust 
powers given to the executors was to enable them conveniently, wisely 
and safely to place the estate upon an income-bearing basis, and so 
administer it that both principal a income should be distributed 
according to the testator’s direction.’ 

By the residwary direction in the case at _ what is the fiduciary 
to do? It is to hold the portion of the net estate not required for 
payment of prior benefactions and pay the income thereof to testa- 
tor’s son for life, if he be living, and upon his death pay over the 
principal fund to named individuals. Obviously the latter direction 
is not determinative of whether or not action in a dual capacity is 
intended, since a direct gift with payment only, postponed, is merely 
a remainder, which by no means involves the creation of a trust estate 
to establish its validity (Real Property Law, see. 38; Matter of 
Ziegler, 218 N. Y., 544). The trust must therefore arise, if at all, 
from the requirement that the fiduciary hold the principal and make 
payment of its income to testator’s son during his lifetime. But this 
is no new obligation arising at a time subsequent to the completion 
of the purely executorial duties. The executor must hold the corpus 
of the estate from the moment he qualifies in that capacity, and the 
son is entitled to receive the income earned by the portion of the 
estate dedicated to him from the date of the death of the testator; 
and the executor, as such, is under a en duty to pay it 
to him (Cooke v. Meeker, 36 N. Y., 15, 22; Matter of Stanfield, aff’d 
135 N. Y., 292, 294, 297; Bank of ‘Wingues v. Talbot, 110 App. Div., 
519, aff’d 184 N. Y. 576; Matter of Harden, 177 App. Div., 831, 838, 
aff’d 221 N. Y., 6438). 

That the oomatienh herein sensed the difficulty of its position so 
far as this claim for double remuneration is concerned seems evident 
from its account, in which it seeks settlement of ‘‘its account as 
executor and trustee.’’ In Schedule E, Part I, the Kings County 
Trust Company, as executor, recites payments by it to the Kings 
County Trust Company, as trustee. The dates when it thus trans- 
ferred the money from one of its pockets to another are not stated. 
In Schedule E, Part II, certain payments of income by Kings County 
Trust Company are set forth, one of which was less than seven months 
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after the issuance of letters and more than eight months prior to the 
date of the petition for the seftlement of the executor’s account. Al- 
though in the account the executor applies for commissions as execu- 
tor in general terms without separate reference to income and prin- 
cipal, the proposed decree in its computation of commission does not 
ask for commissions on income paid over to itself as trustee. If the 
right to double commissions is sound, it is difficult to see the reason 
for this action except to attribute it to generosity. The result, how- 
ever, demonstrates the absurdity and unfairness to the intended 
beneficiary more clearly than mere words could do, showing the possi- 
bility in certain cases of a deduction of 10 per cent. from the income 
provided by the testator for the beneficiaries’ support as the result 
of the cgmbined operation of ineptness in testamentary expression 
and a presumption of law whose artificiality in this connection is 
demonstrated by all human experience. It is scarcely a_ sensible 
supposition that an individual with sufficient mentality to warrant a 
holding that he had testamentary capacity intended that after the 
fiduciary of his estate had received a commission on the receipt and 
payment over of the income intended for a designated beneficiary, 
the same fiduciary should receive an additional 5 per cent. on the 
same sum by reason of the fact that he had entered the transaction 
on a different page of his ledger. 

The attempted consistency of the accountant has, however, placed 
it in an anomolous and indefensible position so far as concerns the 
construction of item third of the will. As has been noted, the bene- 
factions therein expressed are direct bequests to two grandsons of 
$1,000 each, such amounts to be paid them respectively upon their 
‘*being or attaining the age of thirty years.’’ If at the testator’s 
death they complied with this condition each obviously would have 
heen entitled to that sum, and in addition thereto to interest from 
the time he was entitled to receive payment thereof, which is at the 
expiration of one year from the grant of letters (Sur. Court Act, 
sec. 218; Matter of Stantn, 41 Mise., 278; Matter of Bronner, 30 
Mise., 31; Matter of Barker, 186 App. Div., 317, modified 230 N. Y., 
364; Matter of Julliard, 105 Mise., 178). Testator’s subsequent diree- 
tions in this item amount only to a limitation upon such gift in case 
the specified age had not been attained, by directing that possession 
of principal be withheld until the age of thirty had been reached. 
The construction of the accountant would result in an inerease in the 
size of the benefaction by adding thereto interest from the date of 
testator’s death to the expiration of one year from the grant of letters. 
The financial difference would probably be small, perhaps approxi- 
mately $50, but the principle involved is important. Testator’s words 
expressly limiting the absolute beneficial enjoyment of the benefaction 
can by no stretch of the imagination be construed as increasing the 
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amount thereof. It follows that the so-called payments of income by 
the accountant to itself during the year subsequent to letters were in 
any event unauthorized by the will in so far, at least, as they applied 
to the bequests in item third. 

While the foregoing is unquestionably an interesting sidelight on 
the problem involved, the point particularly stressed at this time 
concerns the residuary item, and is that under the rule of Johnson v. 
Lawrence, as quoted supra, the duties of the fiduciary must be sepa- 
rate, one must ‘‘precede the other’’ and ‘‘be performed before the 
latter is begun’’ to entitle such fiduciary to double compensation. 
Here the identical duties, so far as this fund is concerned, are im- 
posed upon the fiduciary from the moment it qualifies as executor 
until the final payment to the ultimate remaindermen, and the facts 
therefore fall within the inhibition of the Court of Appeals in that 
ease to the effect that double commissions must not be allowed where 
the terms of the will ‘‘provide for co-existence, continuously and 
from the beginning of the two functions and duties.’’ As the court 
views this gift of the residue of the estate, the testator had two 
things which he might give in this connection, namely, first, the in- 
come which might be derived from the principal fund for not exceed- 
ing two lives in being at his death, and, secondly, the remainder after 
the expiration of such period. He elected to make this double gift 
and directed his fiduciary to pay the first part (to the extent of the 
income during a single life) to his son, and the remainder to his 
grandchildren. In doing this he vested no greater powers and im- 
posed no greater obligations on this fiduciary than those inherent in 
and imposed upon any executor. This is evidenced by the language 
of the Court of Appeals in McAlpine v. Potter quoted above. No 
trust is necessary to carry out the wishes of the testator, and the 
mere fact that a fiduciary may elect, for his own advantage, to put 
on a different uniform at different stages of the performance of his 
duties should not be permitted to operate to the disadvantage of the 
estate to which he owes a duty of uberrima fides. 

It may perhaps be felt that the discussion of this question has been 
extended beyond a reasonable length, particularly since the views 
of the court on the subject have been expressed on previous occasions. 
It should be recalled in this connection, however, that the position 
of the court in this regard has never before been seriously challenged. 
and since the questions here involved are presented virtually ex 
parte by representatives of those financial institutions which will 
profit to the extent of an almost incalculable aggregate sum if a con- 
trary rule should be established, it is incumbent on the court, as the 
trusted guardian of the interests of the fatherless and the widow, to 
clarify its position so far as possible in order that an appellate tri- 
bunal may have such benefit as may be derived from the experience 
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and research of the court of first instance, to which this problem is 
a matter of daily occurrence. ‘The far-reaching importance of a 
determination of the subjects here involved is difficult of exaggera- 
tion. Every testator relies upon the surrogate in the first instance, 
and the higher courts, if occasion requires, to see to it that his 
property, after his death, is made available, without improper diminu- 
tion, for his family or named beneficiaries. 

Were the idea to become prevalent that his attorney, by ineptness 
or inadvertence—eliminating design—could subject his estate to un- 
necessary exactions, and that the courts, by the application of a legal 
fiction, contrary to the most fundamental concepts of human experi- 
ence, would uphold such unnecessary diversion, the untoward conse- 
quences could not be other than disastrous. It would not only still 
further undermine the confidence of the public in the legal profession 
and add to its sometimes cynical attitude toward the law and the 
courts, but might well have a far-reaching and injurious effect on 
the habits of thrift and foresight which are a part of the fundaments 
of our national prosperity. 

Counsel for the Kings County Trust Company did not draw the 
will under consideration. For the reasons stated, and upon the 
authority cited, this court is satisfied, as previously stated in Matter 
of Abrahams (supra) that controlling authority has determined that 
in a ease like the present, where a single person is named to ad- 
minister an estate from start to finish, where a gross and undivided 
fund is to be held by such fiduciary with income payable to specified 
individuals for a period, the division of the principal to take place 
at some future time, that such fiduciary, by whatever name or names 
he may be designated in the will, is not entitled to a double compensa- 
tion from such fund. Submit decree on notice accordingly. 


EXECUTOR-TRUSTEE ENTITLED TO DOUBLE 
COMMISSIONS 


In re Glenn’s Estate, New York Surrogate’s Court, 244 N. Y. Supp. 
465 


Where an executor under a will performs duties as trustee 
which are separate and distinct from his duties as executor he 
will be entitled to commissions in both capacities. 

In this case the decedent left certain bonds to his widow for 
life, naming a trust company as executor. Upon the accounting 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) § 383. 
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the court directed the trust company to turn the bonds over to 
the widow upon her filing a bond in the sum of $280,000, other- 
wise the bonds were to be retained by the trust company and 
disposed of in accordance with the terms of the will. The widow 
declined to give the bond and entered into an agreement under 
which the trust company retained the bonds for a compensation of 
$200 per year. Upon the death of the widow it was held that the 
trust company was not entitled to commissions as trustee upon 
the income collected, but that it was entitled to commissions upon 
the principal of the estate upon turning the bonds over to the 
remaindermen. 


In the matter of the estate of Hugh Glenn, deceased. Claim by 
the Utica Trust & Deposit Company, executor, for commissions, 
opposed by Lucie C. Wicks and another. 

Decree in accordance with opinion. 

P. C. J. De Angelis, of Utica, for Utica Trust & Deposit Co. 

Dunmore, Ferris & Dewey, of Utica (Thayer Burgess, of Utica, 
of counsel), for Lucie C. Wicks and Jane P. Hodge. 


EVANS, S.—Hugh Glenn was a prominent merchant in the city 
of Utiea, N. Y., and while a resident there he died in London on 
November 5, 1904. He left a will that was admitted to probate by 
this court on January 14, 1905. 

The Utica Trust & Deposit Company was named executor, and its 
account as such was judicially settled by a decree bearing date June 
24, 1907. The gross assets amounted to approximately $462,000. 
The funeral expenses, debts, and expenses of administration approxi- 
mated $8,000. 

For our present purpose the details of the decree mentioned are 
unnecessary. It is sufficient to state that, with the exception of cer- 
tain bonds, the estate was distributed, the bulk of which went to two 
daughters of the testator by a former marriage. His widow was 
given the use and income during her lifetime of certain railroad and 
water bonds, valued at $140,000, and upon her death the bonds were 
to be equally divided among the children of the testator. Mrs. Glenn 
‘ survived her husband twenty-five years, the date of her death being 
November 2, 1929. 

It appears that during this long period the executor has continued 
to function under circumstances that have caused it to claim com- 
pensation in addition to its commissions deducted at the time of the 
judicial settlement. The validity of this claim is the sole matter now 
presented for determination. ' 

The decree of judicial settlement in so far as it concerns the sub- 
ject-matter under consideration contains this provision: ‘‘That said 
executor turn over and deliver to said Fannie Ellen Glenn the bonds 
set apart for her as aforesaid by said executor, to wit, sixty (60) 
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bonds of $1,000 each of the Northern Pacific Railway Company, 
forty (40) bonds of $1,000 each of the Southern Pacific Railway 
Company, twenty (20) bonds of $1,000 each of the Consolidated 
Water Company of Utica, sixteen (16) bonds of $1,000 each of 
the Atchison, Topeka & Santa Fe Railway Company and eight (8) 
bonds of $500 each of the Atchison, Topeka & Santa Fe Railway 
Company with the coupons attached thereto, said bonds to be held by 
her during her lifetime and upon her death to be disposed of as pro- 
vided by said will upon her giving a bond within fifteen days after 
the entry of this decree for the protection of the remaindermen herein 
in the penal sum of Two hundred eighty thousand dollars (280,000) 
to be approved by the Surrogate of Oneida County, and in ease of 
the failure to give such bond, the said executor herein Utica Trust 
& Deposit Company hold and retain said bonds and dispose of the 
same according to the terms of the will of decedent herein.’’ 

Mrs. Glenn did not furnish the required bond, but on June 28, 
1907, she executed and delivered to the executor an instrument that 
recited the fifth clause of the testator’s will, the provisions of the 
decree of judicial settlement, and an allegation that she declined to 
receive the bonds and declined to give a bond for their security and 
requested, consented, and agreed that the bonds should be held and 
retained by the executor and finally to be disposed of according to 
the terms of the will. For this service the executor was to receive 
the annual sum of $200 to be deducted from the income, and, in addi- 
tion to the service, the executor was to furnish a safety deposit box in 
which to keep the bonds. 

The provisions of this agreement were fully performed by the 
parties. The payment of further compensation to the executor is 
resisted by the remaindermen on the ground that it received its com- 
missions at the time of the judicial settlement, and, further, that for 
any subsequent service rendered it has been paid by Mrs. Glenn. No 
evidence has been produced from any person now having personal 
knowledge of the circumstances connected with the execution of the 
agreement by Mrs. Glenn with the executor. Evidently she enter- 
tained the idea that her failure to furnish a bond imposed upon her 
a financial obligation to compensate the executor for holding the 
bonds, collecting and paying over the income. It seems clear that 
the executor is bound by its contract and is not entitled to further 
compensation, based on the amount of income collected and paid. 
Matter of Carrick’s Will, 212 App. Div. 186, 208 N. Y. S. 572. 

Whatever its legal right may have been to commissions on income, 
I think that this feature is merged in the contract. The right of the 
executor to commissions on the corpus presents a more difficult prob- 
lem. 

The provisions of the will appear to require of the executor the 
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performance of duties both as executor and trustee. The decree of 
judicial settlement terminated the ordinary and usual duties of the 
executor. 

If Mrs. Glenn had furnished the required bond I think that the 
responsibility of the executor would have ended upon delivery to her 
of the securities. This she declined to do and made her own private 
agreement with the executor. This transaction appears to have been 
unnecessary. In the absence of a bond, the executor was legally 
bound to retain the securities, pay over the income and after the death 
of Mrs. Glenn, distribute the corpus to the remaindermen. The ex- 
ecutor could not and did not evade this responsibility. In this respect 
the executor acted as a trustee. Under this state of facts the question 
is presented whether the executor is legally entitled to commissions as 
trustee. It has divided the securities and money in its hands between 
the two remaindermen, retaining a small balance pending a deter- 
mination of its right to commissions. 

There are reported cases where the duties of executor and trustee 
are so blended that a separation is impossible. Another class permits 
a separation, but there is no accounting until the termination of 
duties in both capacities. As a rule, double commissions are denied 
in both instances. Matter of Slocum, 169 N. Y. 153, 62 N. E. 130; 
Johnson v. Lawrence, 95 N. Y. 154. 

Authority to award commissions both as executor and trustee 
to the same person seems to require the existence of two facts. One 
is a will that by its terms effects a clear and definite distinction 
between the duties of executor and trustee. The other fact is that 
there shall be an accounting by the executor as such followed by a 
decree and from that point the executor assumes the care and man- 
agement of the trust fund thus acting as a trustee. The matter under 
consideration appears to come under this rule. There was an account- 
ing showing performance of the ordinary and usual duties of an 
executor. There was a division of the estate to the persons entitled 
to it, excepting the trust fund represented by the bonds. The 
agreement by the life beneficiary and the executor could not change 
or modify the legal duty of the executor to the remaindermen. There 
was no escape from official responsibility during the lifetime of Mrs. 
Glenn. 

The distribution of the securities after her death and the 
rights of interested persons under the will could not be affected by 
her agreement with the executor. 

In Hurlburt v. Durant, 88 N. Y. 121, 122, the court announced 
the rule that: ‘‘It seems that where by the terms of a will, an execu- 
tor also becomes a trustee or a donee of a trust power, powers being 
conferred and duties imposed upon him, not as incidents of his office 
of executor, but as belonging to that of trustee, the trust and executor- 
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ship are distinguishable and separate, and a separate commission may 
be allowed for services ag trustee, to be paid out of the trust fund.’’ 

This subject received attention in the case of Ward v. Ford, 4 
Redf. Sur. 34, in which it was held, that double commissions will not 
be allowed to executors as testamentary trustees except where the 
will shows that a trust has been created separate and distinct from 
their duties as executor. In such a case commissions will be allowed, 
although the trustees have not received the fund by actual transfer 
from a second party but from themselves as executors. 

In Phoenix v. Livingston, 101 N. Y. 451, at page 455, 5 N. E. 
70, 71, this language is used: ‘‘It is impossible to reflect upon these 
provisions of the will without a resultant conviction that the testator 
contemplated and provided for two separate duties to be performed 
by his representatives, one as executors and the other as trustees; 
the latter to commence at the termination of the former, and to begin 
with a severance of the trust-estates from the general assets, and to be 
held and managed thereafter by his executors, or some among them, 
in the capacity of trustees. Such a severance was in fact made. The 
accounts of the executors as such were settled, and there was left 
nothing but the trust-estates to be managed for the beneficiaries.’’ 

That case held that the executors were entitled to commissions in 
both capacities. 

Other cases to this effect might be cited. 

I hold and decide that the executor is entitled to commissions as 
trustee based on the amount of the corpus, but not income of the 
property held by it during the lifetime of the widow, and upon her 
death distributed to the remaindermen. Decreed accordingly. 


BANK LIABLE IN PAYING RAISED CHECK 


First State Bank of Lyford v. Parker, Court of Civil Appeals of 
Texas, 27 S. W. Rep. (2d) 279 


A drawee bank which pays a raised check is liable to the 
drawer even though he delivered the check to one who was a 
stranger to him. 


Action by the First State Bank of Lyford against T. B. Parker, 
in which defendant filed a cross-action. Judgment for defendant, 
and plaintiff appeals. 

Affirmed. 


NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) §71. 
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A. B. Crane, of Raymondville, for appellant. 
Gerron & Gerron, of Raymondville, for appellee. 


COBBS, J.—Appellant sued appellee in the county court of 
Willacy county for the sum of $175, with interest and attorney’s 
fees, being the balance due on a promissory note signed by appellee, 
and for foreclosure of the chattel mortgage securing same. 

The defendant, appellee herein, answered and admitted the note 
and mortgage and filed a cross-action, alleging that on November 23, 
1926, he had money in the plaintiff bank, and gave a check for $1.50 
to N. G. Henderson, and that Henderson or some person raised the 
check to $196.50, without his knowledge or consent; that he de- 
manded his money from plaintiff bank, and that it had promised to 
recover said money but failed to do so; that on or about the 25th 
day of January, 1929, due to the fact that appellant bank had failed 
to recover the said money, and that appellant was indebted to him 
in the amount of $195, appellee was forced to execute the note and 
chattel mortgage herein sued on, and appellee prayed judgment 
against appellant bank for the sum of $195 and interest. 

To this pleading plaintiff filed a plea of misjoinder of causes of 
action, general denial, and specially pleaded the two-years’ statute 
of limitation. Rev. Stat. 1925, art. 5526. 

The case was tried without a jury, and the court filed his findings 
of fact and conclusions of law and entered his judgment in accord- 
ance therewith. 

Pertinent to and as the controlling issues the court found: 


‘“‘That defendant never wrote his checks, himself, but always had 
someone else to write them, but he always signed the checks. De- 
fendant had to his eredit in the said bank, the sum of $1724.49 in 
October 1926. 

“That on or about the 23 day of November, 1926, defendant 
signed a check for $1.50 payable to one N. G. Henderson who had 
been in this community (Lyford) for a period of not more than one 
week; and who was unknown to any of the parties to this suit prior 
to his entrance in the community of Lyford, and signed ‘T. B. 
Parker.’ The defendant loaned this amount of money, ($1.50) to 
N. G. Henderson so that Henderson could go to Harlingen and get 
his clothes, and agreed to return and work for defendant on his farm, 
he and defendant agreeing on terms of hiring, and said Henderson 
was to begin work right away, as soon as he could return from Har- 
lingen. Henderson never has returned till this day. 

“‘That this check was signed in the evening of the 23 day of 
November, 1926, at Mr. Roberts store in the town of Lyford, about 
three blocks from the bank, and was then delivered to said Henderson. 
Defendant had met said Henderson and engaged him in conversation 
in regard to employing him on his farm, two or three days before 
this time. This was all the acquaintance defendant had with him, 
and no one else in this vicinity knew Henderson very well or for 
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any longer time. He had been in the bank and had drawn a. draft 
on a foreign bank for a large amount of money, but it was returned 
unhonored after Henderson had left the community and the bank 
had advanced him $15.00. That his check was presented to the First 
State Bank of Lyford for payment on this same day, November 23rd, 
1926, but had been altered and the amount of the check had been 
raised to $196.50 after Parker had delivered it to Henderson. The 
bank paid the check to Henderson. Henderson endorsed the check 
at the bank in the presence of the officers of the bank and received 
therefor $196.50. 

‘“‘That on or about December Ist, 1926, the Bank notified the de- 
fendant that his account was overdrawn. The defendant came to 
the First State Bank of Lyford and informed it that he had not 
given a check to Henderson for $196.50, but that he had signed a 
check to him for $1.50, and that the check had been raised in the 
sum of $195.00. The Bank informed the defendant that the $196.50 
had been charged against his account. The Bank asked to keep the 
check in order to assist in finding the said Henderson, saying that the 
check would be delivered to a detective for the purpose and to assist 
Parker in getting the money on the check, to which Parker agreed. 

‘“About the Ist of July, 1929, the defendant demanded his check 
(the check he had given to Henderson and been raised by someone 
besides himself) and also demanded of the bank to pay him the 
$195.00, the amount the check had been raised. The bank refused 
to pay him the $195.00 and refused to give defendant the check. 

‘““The defendant made his note to the said bank for $225.00 on the 
28th day of January, 1929, borrowing this amount of money from 
the bank, and executed a chattel mortgage on some personal property 
belonging to defendant. Defendant thereafter paid $50.00 on said 
note. Said note was due in six months thereafter; $175.00 is unpaid. 

‘“‘The plaintiff brought this suit against the defendant on the note 
and asked judgment for the unpaid balance of $175.00, interest, 
attorney’s fees and costs, and prayed for a foreclosure of its mortgage 
lien on property described in plaintiff’s petition. Defendant re- 
convened in his answer setting up his claim against the bank for the 
$195.00, the amount the check was raised, by way of set-off and 
counter-claim, and asked judgment against the bank for this amount 
with interest and cost of suit.’’ 


We do not think the court erred in overruling all the exceptions 
and pleas. 

We believe that it is connected with, and grows out, of the same 
transaction of the forgery. Because the defendant, under the cir- 
cumstances as found by the court, allowed the bank to retain the 
forged check to collect it, and to credit the same to the defendant’s 
account when collected, does not change the original proposition that 
the bank was liable to the defendant because it, in the absence of 
care, paid a forged check for which he was in no way responsible. 
At the time the forged check was charged to appellee’s account, 
appellant bank took it for the purpose of collection and to apprehend 
the criminal. First State Bank of Seminole v. Shannon (Tex. Civ. 
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App.) 159 8. W. 398; American Bonding Co. v. Williams, 62 Tex. 
Civ. App. 319, 181 S. W. 652. Appellee had no cause of action upon 
the bank’s implied contract to repay until after demand was made 
and notification from the bank that his claim would not be paid, and 
hence the statute of limitation did not begin to run until demand. 
First State Bank of Seminole v. Shannon, supra. Appellee made 
demand for the check and for his money on the Ist day of July, 1929, 
and appellant then refused to give up the said check or to pay the 
money. Austin v. Cahill, 99 Tex. 172, 88 S. W. 542, 89 S. W. 552; 
Burney v. Burney (Tex. Civ. App.) 261 8. W. 182. 

When a drawee pays a forged check he is liable, though drawer’s 
negligence is the proximate cause of the payment of a greater amount. 
A bank is liable for money deposited with it, regardless of how it 
may be lost. Glasscock v. First National Bank of San Angelo, 114 Tex. 
207, 266 S. W. 393, 36 A. L. R. 320; Duncan v. Magette, 25 Tex. 245. 

While appellee may not have been negligent in the drawing and 
delivery of the check, still, if there was any negligence upon the part 
of the appellee, that would not relieve appellant bank of its liability. 
The liability of a bank in paying a forged check is well established, 
so we need not further discuss it. 

We find no reversible error assigned, and all assignments and 
propositions are overruled. The judgment is affirmed. 


PRESENTMENT OF NOTE PAYABLE AT BANK 


Caine v. Foreman, California District Court of Appeal, 289 Pac. 
Rep. 929 


Where a note is payable at a bank, presentment for payment 
at the bank followed by notice of dishonor to the indorser is suffi- 
cient to charge the indorser. 

The note need not be formally protested in order to charge the 
indorser. The reason is that protest is necessary only in the case 
of a foreign bill of exchange. In the case of a note all that is re- 
quired is presenting it for payment and notice of dishonor. 


Action by S. C. Caine against I. O. Foreman. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 

Stick, Moerdyke & Gibson and John C. Stick, all of Los Angeles, 
for appellant. 

Youngworth, McClean & Hartman and Milton A. Krug, all of 
Los Angeles, for respondent. 








NOTE — For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 1068, 1099. 
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PLUMMER, J.—The plaintiff, as assignee of the Credit Utility 
Corporation, obtained judgment in this action against the defendant, 
as an indorser, in the sum of $6,000, balance due upon a promissory 
note for the principal sum of $10,000, executed by the Cox-Klemin 
Aircraft Corporation. From this judgment the defendant appeals. 

Upon this appeal two grounds are relied upon by appellant as suffi- 
cient reasons for reversal: 1st. That there is no evidence that the note 
in controversy was, at the date of its maturity, presented to the Cox- 
Klemin Aircraft Corporation, the party primarily liable for payment, 
or that demand for payment was made of the corporation at maturity, 
or at any other time. 2d. That there is no evidence that the alleged 
presentation to the Bank of Manhattan Company, College Point, Long 
Island, was made by the holder of the note, or one authorized to re- 
ceive payment. 

The note involved in this action was expressly made payable at 
the Bank of Manhattan Company, College Point, Long Island. It was 
indorsed by the defendant and forwarded to Nathan A. Smyth in 
New York City, for the uses and purposes of the Cox-Klemin Air- 
eraft Corporation in its financial transactions. The note is in the 
following words and figures: 


**10,000.00 New York, July 24, 1925. 
‘‘Sixty days after date we promise to pay to the order of Our- 
selves, Ten Thousand and no/100 Dollars at Bank of Manhattan Co., 
College Point, L. I. 
‘*Cox-Klemin Aireraft Corp., 
**Value Received L. Charles Cox, Pres. 
‘*Due 9-22-25.”’ 


On the reverse side it is indorsed as follows: 


‘‘Cox-Klemin Aircraft Corp. 
**L. Charles Cox, Pres. 
**L. Charles Cox 
**T. O. Foreman.’’ 


Upon this note it appears that $4,000 only of the principal sum 
due thas been paid. 

The following facts, as stated by respondent’s counsel, are prac- 
tically uncontradicted: The note was signed and delivered as a valid 
obligation. It fell due on September 22, 1925. Prior to maturity it 
was deposited with the American Trust Company of New York for 
collection. On September 22, 1925, during business hours of that day, 
a notary public, being an employee of the American Trust Company 
of New York, the holder of said application, delivered the note to one 
Meehan, also an employee of the American Trust Company of New 
York, who carried the note to the Bank of Manhattan Company, 
College Point, "Long Island, where the note was made payable, and 





THE BANKING LAW JOURNAL 939 


there presented it to the Bank of Manhattan Company during busi- 
ness hours, and demanded payment. The note was delivered to the 
paying teller at the Bank of Manhattan Company, College Point, Long 
Island. Payment was refused for the reason that the Cox-Klemin 
Aireraft Corporation did not have on deposit with the Bank of Man- 
hattan Company sufficient funds to pay the same. The evidence 
clearly establishes that at no time during the day of September 22, 
1925, did the Cox-Klemin Aircraft Corporation have on deposit in 
the said Bank of Manhattan Company any sum of money greater 
than $2.36. The note was not presented for payment to the makers 
thereof, other than at the Bank of Manhattan Company, where the 
makers agreed by the terms of the note that payment was to be made. 
When payment was refused, it appears that Meehan returned the note 
to Mulledy, heretofore referred to as the notary public, and an em- 
ployee of the American Trust Company. Mulledy then wrote across 
the face of the note the following words: ‘‘Protested September 22, 
1925. Walter F. Mulledy, Notary Public.’’ Notices of protests were 
made out and mailed to the maker and the defendant in this action 
as an indorser of the note. 

Upon this state of facts it is urged by the appellant that no suffi- 
cient presentation for payment was ever made upon the parties pri- 
marily liable, and also that no notice of dishonor or non-payment was 
ever made to the defendant as an indorser. 

We will consider first the question of the presentation of the note 
for payment. Section 3153, Civil Code, reads as follows: ‘‘Present- 
ment for payment, to be sufficient, must be made—(1) By the holder 
or some person authorized to receive payment on his behalf; (2) At 
a reasonable hour on a business day; (3) At a proper place as herein 
defined; (4) To the person primarily liable on the instrument or if 
he is absent or inaccessible, to any person found at the place where 
the presentment is made.’’ Section 3156, Civil Code, reads as follows: 
‘‘Where the instrument is payable at a bank, presentment for pay- 
ment must be made during banking hours, unless the person to make 
payment has no funds there to meet it at any time during the day, 
in which ease presentment at any hour before the bank is closed on 
that day is sufficient.’’ Section 3168, Civil Code, is also applicable 
to this ease. This section reads: ‘‘Where the instrument is made pay- 
able at a bank it is equivalent to an order to the bank to pay the 
same for the account of the principal debtor thereon.’’ The conten- 
tion is advanced by the appellant that section 3156 must be so read 
as to include within its meaning that there must not only not be suffi- 
cient funds deposited, by the payee in the bank at which the note is 
made payable, but also that the payee, or someone representing the 
payee, is not to be found at the bank, ready and willing to pay the 
note. Hence, the conclusion that, as the note in question was only 
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presented to the bank for payment, and no inquiry or investigation 
was made as to whether the payee was present, or whether someone 
representing the payee was present, ready, and willing to pay the 
note, sufficient presentment of the note for payment has not been 
shown. We do not think that the sections which we have read admit 
of any such construction. The sections are to be read together. By 
making the note payable at the bank, the note becomes, by the very 
terms of section 3168, Civil Code, an order upon the bank to pay the 
same. It is the equivalent of a check on the bank signed by the 
payee, and the argument that, if the bank were to pay the note under 
such circumstances, it would stand in the position merely of a holder 
in due course, is utterly without merit. By making the note payable 
at the bank, the whole intendment of the transaction is that, on the 
date of maturity, the payee will have on deposit at the bank the neces- 
sary funds to discharge the note, or the amount due thereon. And, 
likewise, that authority is given to the bank to make payment and 
charge the payee or maker of the note with the amount of such pay- 
ment. There is no question in this case but that the note was pre- 
sented to the Bank of Manhattan Company during business hours, 
and that there was no money in the bank during the business hours 
of that day, to the credit of the payee of the note, in excess of the 
sum of $2.36. By reason of the terms of the note, subdivision 4 of 
section 3153, Civil Code, has been complied with. The person pri- 
marily liable in the note in this case has designated where payment 
is to be made, and the paying agency and presentment to the prin- 
cipal or person primarily liable. 

The objection that presentment of the note was not made by a 
proper person is clearly answered by the text found in 8 C. J. p. 565, 
§ 785: ‘‘Presentment of a bill or a note for payment may be made by 
anyone legally in possession thereof, and possession, at the time and 
place of payment is prima facie evidence of authority to demand 
payment.’’ Likewise, in the same volume, page 564, § 784: ‘‘Pre- 
sentment and demand may be made not only by the holder of a bill 
or note himself, but also by anyone having possession and authority 
from him to receive payment, unless there is some stipulation to the 
contrary, and the authority of an agent need not be in writing. How- 
ever, if the authority of a person presenting paper is questioned by 
the maker or the acceptor, and refusal to comply with the demand is 
based upon want of authority, such authority must be shown.’’ 

The evidence in this case shows that the refusal to pay was on 
account of the insufficiency of funds. It nowhere appears in the 
record that the payee or the Bank of Manhattan Company made any 
such contention at the time of presentment. It is made for the first 
time upon this trial. Not having been made at the time of present- 
ment, and the refusal to pay having been based upon insufficiency of 
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funds, we think it is now too late to question the authority of the 
employee of the Bank of Manhattan Company, who was given the note 
for the purpose of collection and receiving payment, to receive pay- 
ment as the duly authorized agent of the holder of the note. 

In addition to the sections of the Code and the text of Corpus 
Juris, which we have cited, we may iist the following authorities 
which support the sufficiency of the presentment and demand for pay- 
ment of the note involved in this action: Hoffman v. Hollingsworth, 
10 Ind. App. 353, 37 N. E. 960; Thorpe v. Peck, 28 Vt. 127; Nelson 
v. Grondahl, 13 N. D. 363, 100 N. W. 1093. See, also, sections 72, 
73, 75, and 87 of the Uniform Negotiable Instruments Act, which, 
during all the time involved in this action, was in full force and effect 
in the state of New York and in the state of California. 

The authorities which we have cited and the facts set forth in the 
record from which we have quoted we think establish conclusively 
that the evidence is sufficient to show that the note was presented for 
payment at the proper place, and was also presented for payment by 
one who was properly authorized to receive payment. The holder of 
the note for collection was a corporation, and could only act by its 
officers and agents. The person presenting the note for payment was 
an employee of the corporation. The record shows that he was em- 
ployed for the purpose, and, among other things, of going from place 
to place and presenting commercial paper for payment, and demand- 
ing payment. 

Under the second objection urged by appellant, it is contended 
that the note should have been presented for payment by a notary 
public. The argument is advanced that Mulledy, the notary public, 
had no authority to direct Meehan, another employee of the same com- 
pany, to present the note for payment. The record shows, as we have 
stated, that both Mulledy and Meehan were employees of the corpora- 
tion that held the note for payment. Thus, both Mulledy and Meehan 
were agents of the bank that held the note for collection, and which- 
ever one presented the note for payment under such state of facts 
would be presenting the note for payment as the agent of the hold- 
ing bank. 

Finally, it is argued that the protest of the note in question is 
invalid, in that the note was not presented for payment in person by 
the notary public making the protest. The language of appellant in 
this particular is as follows: ‘‘That presentment must be made by the 
notary public in person, and not by his agent, in order to support a 
valid protest. This rule is laid down in all of the following eases, 
and has been adhered to, so far as we have been able to discover, in 
every instance.’’ A large number of authorities are listed in the ap- 
pellant’s brief as supporting this contention. All of the cases, how- 
ever, are rendered inapplicable by reason of the provisions of the 
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Uniform Negotiable Instruments Act and the statutes of this state and 
of the state of New York. Section 189 of the Negotiable Instruments 
Law of the state of New York, chapter 612, volume 1, General Laws of 
New York, 1897, page 743, reads as follows: ‘‘Where any negotiable 
instrument has been dishonored it may be protested for non-acceptance 
or non-payment, as the case may be; but protest is not required, 
except in the case of foreign bills of exchange.’’ Section 3199 of the 
Civil Code of this state is exactly in the same language. Section 118 
of the Uniform Negotiable Instruments Law is couched in exactly the 
same words. From all of which it follows that, even though the pro- 
test by the notary public in this case were to be held invalid, it would 
not constitute any grounds of reversal herein. The record shows that 
immediately upon the dishonoring of the note, or the refusal to pay 
the same, the owner of the note was given notice of the non-payment 
thereof; that the owner of the note, immediately upon receipt of 
notice of dishonor, telegraphed to the defendant in this action, giving 
him notice of the failure of payment, and also the fact that the note 
had been protested. The record also shows that Mulledy, the notary 
public to whom we have referred, and the employee of the bank hold- 
ing the note for collection, sent a notice by registered mail to the 
defendant in this action, informing him of the non-payment of the 
note, and the record shows that this registered package was received 
in due course of mail. 

Section 3172, Civil Code, reads as follows: ‘‘Notice of dishonor 
may be given by an agent either in his own name or in the name of 
any party entitled to give notice.’’ In this case notice was given by 
Mulledy, the agent of the holder of the note. Notice was also given 
by the owner of the note. Section 3184, Civil Code, permits notice to 
be given by mail. Section 3185, Civil Code, permits of notice being 
given otherwise than by mail. In this case, prompt notice was given 
by telegraph. The different sections of the Uniform Negotiable In- 
struments Act relating to notice show clearly that what was done in 
this case complies with all of the requirements of the act. In fact, 
the Uniform Negotiable Instruments Act provides that a notice may 
either be in writing or merely oral. Section 96 thereof reads as 
follows: ‘‘The notice may be in writing or merely oral and may be 
given in any terms which sufficiently identify the instruments, and 
indicate that it has been dishonored by non-acceptance or non-pay- 
ment.’’ The fact of notice not being really disputed in this case, and 
protest not being required by either the law of this state or the laws 
of New York, the validity of the notary’s protest becomes merely 
academic, as the defendant is bound by the fact of receiving sufficient 
notice, as we have heretofore shown, irrespective of the notary’s 
protest. 

The judgment is affirmed. 





Management of Decedents’ Estates 


Banks and Trust Companies as Executor, Administrator 
and Trustee Under Will 
By JOHN EDSON BRADY 
This is the eighth of a series of articles which began in the May issue 


§ 38. Miscellaneous Grounds for Removal of Executor or Admin- 
istrator. 

§ 39. Compensation of Executors and Administrators. 

§ 40. Amount of Compensation. 

§ 41. Compensation Fixed by Will. 

§ 42. Compensation Fixed by the Court. 

§ 43. Extra Allowance. 


§ 38. Miscellaneous Grounds for Removal of Executor or Admin- 
istrator. In the article of this series published in the November issue 
decisions were referred to in which an individual executor or adminis- 
trator was removed from office for neglect of duty, mismanagement, 
fraud, ete. It was pointed out that many of the statutory grounds 
for depriving an executor or administrator of his office, such as 
criminality, insanity, drunkenness, absence from the jurisdiction, ete., 
could have no application in the case of a corporate fiduciary. These 
decisions and statutes seem to make a sound argument in favor of 
naming a bank, rather than an individual, as executor or trustee under 
a will. 

Insolvency of an executor, administrator or trustee is frequently 
made a ground for removal. It has been held that, where a sole sur- 
viving executor has filed a voluntary petition in bankruptcy, and has 
delayed the administration of the estate, an order for his removal is 
properly granted. In re Truesdale’s Estate, N. Y. Supp. 1038. 

In re Sharpless’ Estate, Pa., 57 Atl. Rep. 1128, involved a petition 
by a trust company, as one of three executors, to remove the other 
two. It appeared in the facts as found by the court that the ex- 
ecutors whose removal was sought were very largely in debt to the 
estate, which was that of their mother; that they were insolvent, and 
had disposed of their business, in which a considerable part of their 
mother’s estate was invested, for a large sum, the disposition of which 
they had refused to disclose to their co-executor, the trust company ; 
and that they had refused to furnish a statement of the condition of 
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the account between the estate and their firm at the time of the 
mother’s death. On these facts the court found that their removal 
was proper. In the opinion it was said: 


‘Tf the insolvency of these executors had occurred before the death 
of their mother, and she had full knowledge thereof, that fact of itself 
might not be sufficient to dismiss them from their office. But where it 
is incumbent upon executors to protect the interests of their estate, 
and in proper management of it to take steps necessary to preserve it, 
or save it from loss, or where the knowledge concerning the interests 
of the estate is known to some of the executors and not to the others, 
and they persistently refuse to furnish the information necessary for 
the protection of the estate, they are, to say the least, guilty of mis- 
management. 

‘‘In the most moderate view of the whole case it clearly appeared 
that the personal interests of the appellants (executors) were an- 
tagonistic to their duties as executors; that their conduct in the latter 
relation was obstinate and self-willed and dictated more by their per- 
sonal interests than by those of the estate; and that their co-executor 
was impeded in the proper management of its part of the administra- 
tion to such an extent as to jeopardize the estate itself. It was a clear 
ease for removal in the discretion of the court, and the discretion was 
carefully and properly exercised.’’ 


In Kentucky insolvency is one of the statutory grounds for re- 
moval. It was held, under this statute, that the fact that the ad- 
ministrator, prior to his appointment, had gone through bankruptcy 
was not a ground for removal. Gill v. Riley, Ky., 90 S. W. Rep. 2. 


‘“We are of the opinion,’’ said the court, ‘‘that the terms of the 
statute refer not at all to the past condition of a personal repre- 
sentative, but to his condition at the time at which it is sought to 
remove him. That a personal representative had formerly resided out 
of the state, or had formerly been insane, but was restored to his right 
mind, or had formerly been insolvent or in failing circumstances, 
could not in any way be deemed a present disqualification to discharge 
duties of that office. Upon the same reason the fact that he had 
formerly become bankrupt does not disqualify him. Bankruptcy is 
neither a badge of dishonesty nor incompetency. What the Legisla- 
ture evidently intended by this provision was to take out of the hands 
of persons then involved the estates of decedents, so that they would 
not be subjected to the danger of being lost or misappropriated in the 
personal representative’s own failing affairs. The state of insolvency 
or failing circumstances alluded to means something more than merely 
being without property. It refers to that state or condition where the 
personal representative is unable of his own means in the ordinary 
course of business to discharge his own obligations.’’ 


Friction and strife sometimes arise in the settlement of an estate. 
The executors, where there are more than one, are unable to agree on 
matters concerning the management of the estate, or an executor or 
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administrator is unable to get along peaceably with some of the parties 
interested in the estate. This is not generally regarded as a ground 
for removal. The court will ordinarily leave the parties to worry 
along as best they can, especially if it appears that the estate itself is 
not being depleted by the quarreling. 

It has been held that where the testator appointed three executors, 
one of whom was his daughter, the other two were not bound to trans- 
act business pertaining to the estate in the presence of the daughter’s 
son, who was her personal attorney, and who made himself obnoxious 
to such executors. In re Waterman’s Estate, 98 N. Y. Supp. 583. 
The refusal of such executors to transact business of the estate in the 
presence of such attorney was no ground for their removal at the in- 
stance of the daughter, in the absence of a showing that the estate 
was suffering in any manner from their acts. 

In a decision of the Supreme Court of South Carolina, Smith v. 
Heyward, 105 S. E. Rep. 275, the plaintiff, one of the executors of a 
will, asked for the appointment of a receiver of the estate because of 
dissensions which had arisen between him and his co-executor, the 
defendant Heyward. In refusing the application for a receiver, the 
court said: 


‘‘There is nothing to show any default or dereliction of duty on 
the part of Mr. Heyward in respect of his administration. No one 
complains of it, except the plaintiff, and his sole complaint is because 
Mr. Heyward refuses to turn over to him any of the assets in his 
hands, or to associate with him in a joint administration. There is no 
charge of maladministration, misappropriation, incompetency, or fi- 
nancial irresponsibility on the part of Mr. Heyward, or that the estate 
has suffered injury or loss by reason of the facts alleged. Plaintiff 
does allege that a separate administration by each of the assets in his 
hands will result in detriment to the estate. But that is merely his 
opinion, based upon insufficient grounds, to wit, that it is a necessary 
result of a separate administration by each of the assets in his hands. 
But, clearly, that is a non sequitur. The authorities agree that such 
an administration is not only lawful, but feasible; otherwise, it would 
not be sanctioned by the courts.’’ 


Discussing this question further, the court said: 


‘‘The mere fact that executors or trustees do not or cannot agree 
as to the administration of their trust has never been considered suffi- 
cient ground for the removal of one or all of them and putting the 
estate in the hands of a receiver. Dissension amongst them may be 
expected and, in some cases, it may be desirable, since it may result 
in advantage to the estate. Independence of judgment and action is 
one of the benefits contemplated in the appointment of more than one. 
To hold that the management may be taken from them on that ground 
alone would tend to impede and stifle the benefit contemplated and 
desired, which may be an advantage rather than a detriment to the 
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estate. Therefore, so long as such dissensions are not carried to the 
extent of causing injury or loss to the éstate, actually or reasonably 
to be apprehended, the courts should not interfere. 

‘‘The courts have ever been reluctant to take the management of 
an estate from those to whom it has been confided by the testator, for 
to that extent the intention expressed in his will would be defeated. 
No doubt the courts have the power to do it in a proper case. But 
for obvious reasons it is a power which should be exercised with great 
caution, and not at all, unless it is made to appear to be necessary 
for the protection of the estate, to prevent loss or injury to it from 
misappropriation, maladministration or fraud.’’ 


Neglect and mismanagement are grounds upon which fiduciaries 
may be deprived of their office. In a New York case the ground upon 
which the executors were removed was that they had neglected to fore- 
close a second mortgage for $4,250 belonging to the estate, the lien of 
which mortgage was subsequently extinguished by the foreclosure of 
the first mortgage. In re Greifenstein, 149 N. Y. Supp. 136. 

Continuous absence from the jurisdiction, in which the estate is 
located, is generally regarded as ground for removal. In re Rice’s 
Estate, Mich., 122 N. W. Rep. 212. 

Speculation with funds belonging to an estate is sure to lead to the 
removal of the fiduciary, if the facts are brought to the attention of 
the court. It has been held that an executor’s act in applying assets 
of the estate to the payment of additional margins on stock in a 
speculative account which the decedent maintained at the time of his 
death was sufficient ground for removal. In re Drummond’s Estate, 
165 N. Y. Supp. 78. Commenting on a situation of this kind the 
court, in another case, said: 


‘‘When the question of a continuance by the executors and trustees 
of an estate of such a speculation is considered from a legal stand- 
point, it is clear, I think, that it is unauthorized. The situation that 
existed at the death of the testator was that he had purchased through 
several brokers a large amount of stock for which he had paid a com- 
paratively small percentage of the purchase price, and owed the 
brokers the balance. We may assume that this stock became the 
property of the testator, and that he owned the stock and owed the 
brokers the purchase price, less the amount he had deposited as mar- 
gin, the brokers holding the stock as collateral security for the pay- 
ment of the balance of the purchase money. The beneficiaries of this 
estate were the widow and children of the testator. An estate wsa 
left irrespective of this amount in the hands of the brokers sufficient 
to afford his widow and childygn a comfortable support. Certainly, 
common prudence required that such a speculation should be closed 
out at the earliest practicable moment, and the income from the prop- 
erty secured to the beneficiaries, and not exposed to the perils of con- 
tinuing such a speculation.’? In re Hirsch’s Estate, 101 N. Y. 
Supp. 893. 
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These decisions bring out some of the hazards that attend the set- 
tlement of decedents’ estates by individuals. The thoughtful man or 
woman, who reads them, is more than likely to come to the conclusion 
that the selection of a corporate executor is nothing less than an 
obligation owing to those he or she intends to provide for by will. 


§ 39. Compensation of Executors and Administrators. It may 
seem strange, but there was a time when executors and administrators 
received no compensation whatever. ‘‘It is familiar learning,’’ ob- 
serves the Supreme Judicial Court of Maine, ‘‘that under the common 
law of England executors and administrators were entitled to no com- 
pensation for the discharge of their duties.’’ Connolly v. Leonard, 
95 Atl. Rep. 269. 

At common law, which, in a general sense, means the law based on 
immemorial usage and general consent of the people, as distinguished 
from the law based on legislative enactment, it seems, the office of 
excutor or administrator was regarded as honorary, to be performed 
without remuneration. Such a rule would never do, of course, in these 
days of corporate fiduciaries; and compensation for executors, ad- 
ministrators and other fiduciaries is now provided for in each state 
by statute. 

This question of compensation is naturally of importance to 
fiduciaries, whether corporate or individual, and is not an infrequent 
eause of litigation. It is not always a simple matter to determine on 
just what property the fiduciary is entitled to commissions. In some 
states there is a provision making it possible for the court to grant an 
extra allowance where unusual services have been performed. There 
are instances in which the same individual or bank performs services 
as executor and also as trustee and is therefore entitled to full com- 
missions in each capacity. The cases involving the right to compensa- 
tion under various circumstances will be taken up in the sections 
which follow. 


§40. Amount of Compensation. In each state there is a statute 
which prescribes the amount of the commissions which shall be paid 
out of an estate to an executor or administrator, as compensation for 
his services. Some statutes specify certain rates, depending on the 
size of the estate. Others entrust the matter to the discretion of the 
court, or prescribe a maximum rate and allow the court to exercise 
its discretion within that limitation. 

The rates prescribed vary widely and without apparent reason. 
In Arizona or Idaho an executor or administrator would receive 
$4,120 from an estate of $100,000 and $40,120 from an estate of 
$1,000,000. In North Dakota the commissions on such estates would 
be $1,080 and $10,080, respectively, and in New York $2,020 and 
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$20,020. By an amendment to § 285 of the New York Civil Practice 
Act, adopted in 1923, the rate of compensation in that state was more 
than doubled and even now it is only about half of the rate which 
prevails in Arizona and Idaho. 

Where the rate is increased by statute an executor who starts his 
accounting proceeding before the date when the increase takes effect, 
but secures a decree settling his account after that date, will be en- 
titled to commissions at the increased rate. In re Equitable Trust Co. 
N. Y. Law J., Oct. 3, 1923. 

The table below shows briefly the statutory provisions of the dif- 
ferent states with regard to commissions. Unless otherwise specified, 
the rates given apply to both executors and administrators: 


Alabama—Such commission on receipts and disbursements as the 
court may deem just and fair, but not in excess of 23%. Court may 
allow just compensation for extraordinary services. For selling lands 
for division, 24%, but not more than $100.00. 

Arizona—7% on the first $1,000; 5% on the next $9,000, and 4% 
on all over $10,000. Court may allow further sum for extra services 
not exceeding sums above specified. 

Arkansas—10% on the first $1,000; 5% on next $4,000; 3% on 
sums over $5,000. 

California—7% on the first $1,000; 4% on the next $9,000; 3% 
on the next $10,000; 2% on the next $30,000; 1% on all above $50,000. 
Where there are two or more executors or administrators, the com- 
pensation is apportioned by the court according to the services ren- 
dered. Court may allow further sum as it may deem just and rea- 
sonable. 

Colorado—Not exceeding 6% on the whole amount of personal 
property in estates not exceeding $25,000 in value; not exceeding 4% 
on estates between $25,000 and $100,000; not exceeding 3% on estates 
exceeding $100,000; not exceeding 3% on proceeds of sale, mortgage 
or lease of land. 

Connecticut—Such amount as court deems just. 

District of Columbia—Allowance at discretion of court, not under 
1%, nor exceeding 10% on the amount of the inventory or inventories, 
excluding what is lost or perished. 

Florida—Allowed a just and fair compensation for their services 
ee not exceeding 6% on proceeds of sale of personal property and 
ands. 

Georgia—Administrators are allowed 24% on all sums received and 
a like commission on all sums paid out. (Apparently compensation 
for an executor must be covered by a provision in the will.) 

Hawaii—23% on all moneys representing the estate at inception of 
trust and from sales of real and personal property; on income‘ 10% 
on the first thousand; 7% on the next four thousand; 5% on amounts 
over five thousand. 

Idaho—7% on the first $1,000; 5% on the next $9,000, and 4% on 
all over $10,000. Court may allow further sum for extra services not 
exceeding sums above specified. 
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Illinois—Allowance not exceeding 6% on amount personal estate 
and 3% on money arising from sale of real estate. 

Indiana—Such sum as the court may deem just. 

Iowa—6% on the first $1,000; 4% on the next $4,000; 2% on all 
over $5,000. Court may make such further allowance as may be just 
and reasonable. 

Kansas—Such allowance as the court may deem just. 

Kentucky—Allowance not exceeding 5% on all the amounts received 
and distributed. Court may make additional allowance for extraordi- 
nary services. 

Louisiana—An executor is entitled to 24% on the value of the 
estate which has come to his possession, making a deduction for what 
is not productive, and for what is due by insolvent debtors. 

An administrator is allowed 23% on the amount of the inventory 
of the effects committed to his charge, deducting bad debts. If there 
be more than one administrator, the commission is divided among them. 

Maine—An allowance not exceeding 5% on the amount of personal 
assets. 

Maryland—Allowance at the discretion of court, not under 2% 
nor more than 10% on first $20,000 and on balance of estate not 
more than 2%. 

Massachusetts—The court allows reasonable compensation. 

Michigan—5% on the first $1,000; 23% on the next $4,000; 1% on 
all above $5,000. 

Minnesota—Such sum as may be allowed by the court. 

Mississippi—Not less than 1% nor more than 7% on the amount 
of the estate administered. 

Missouri—5% on personal property and on money arising from 
sale of real estate. 

Montana—7% on the first $1,000; 5% on the next $9,000; 4% on 
the next $10,000; 2% on all above $20,000. Where there are two or 
more executors, the commission is apportioned. The court may allow 
a further sum not exceeding the amounts above specified. 

Nebraska—On the value of the personal estate and the proceeds of 
the real estate sold, 5% on the first $1,000; 24% on the next $4,000; 
1% on all above $5,000. Court may make an additional allowance 
for extraordinary services. 

Nevada—6% on the first $1,000; 4% on the next $4,000, and 2% 
on all above $5,000. 

New Jersey—7% on the first $1,000; 4% on the next $4,000; 3% 
on the next $5,000; 2% on ail over $10,000; provided that where re- 
ceipts exceed $50,000, the commissions shall be determined by the 
Orphans’ Court, according to the actual services rendered, not exceed- 
ing 5% on all sums. 

New Mexico—10% on the first $3,000 and 5% on all amounts in 
excess thereof. If the property consists of cash or the proceeds of 
life insurance policies, then compensation shall not exceed 5% on the 
first $5,000 and 1% on all amounts in excess of the first $5,000. No 
compensation is paid on account of any real estate. 

New York—5% on the first $2,000; 23% on the next $20,000; 14% 
on the next $28,000 and 2% on all sums above $50,000. If the value 
of the estate is $100,000 or more, each executor or administrator is 
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entitled to full commissions, unless there are more than three, when 
commissions to which three would be entitled are apportioned among 
them. Where an executor or trustee is required by the terms of the 
will to collect rents and manage real property he is entitled to 5% 
thereon in addition to regular commissions. 

North Carolina—An allowance not exceeding 5% on the amount of 
receipts and expenditures. 

North Dakota—5% on the first $1,000; 2% on the next $4,000; 1% 
on all above $5,000; for extraordinary services the court may allow 
just compensation not exceeding the amounts above specified. 

Ohio—6% on the first $1,000; 4% on the next $4,000, and 2% on 
all over $5,000. 

Oklahoma—5% on the first $1,000; 4% on the next $4,000, and 
24%on all above $5,000. 

Oregon—7% on the first $1,000; 5% on the next $1,000; 4% on 
the next $2,000, and 2% on all above $4,000. 

Pennsylvania—Such allowance as the court may deem just. 

Rhode Island—Such allowance as the court may deem just. 

South Carolina—2}% on every $100 they receive and 23% on 
every $100 they pay out. 

South Dakota—On personalty .and real estate sold for the payment 
of debts or otherwise by order of court, 5% on the first $1,000; 4% 
on the next $4,000; 23% on all above $5,000. 

Tennessee—Allowed a reasonable compensation. 

Texas—5% on all sums received in cash and 5% on all sums paid 
away in cash. No commission is allowed on cash on hand at time of 
decedent’s death, nor on money paid to the heirs and legatees as such. 

Utah—5% on first $1,000; 24% on the next $4,000; 2% on next 
$5,000, and 1% on all above $10,000. Court may grant extra allow- 
ance for extraordinary services not exceeding amounts above specified. 

Vermont—For each day’s attendance on the business of his ap- 
pointment, $2. 

Virginia—Allowed a reasonable compensation. 

Washington—Such allowance as the court deems just, based on 
services rendered. 

Wisconsin—$1.50 per day and on the personal estate accounted for 
and proceeds of real estate sold by order of court for the payment of 
debts and legacies, 5% on the first $1,000; 1% on all over $1,000. 
Court may make extra allowance for extraordinary services. 

Wyoming—10% on the first $1,000; 5% on the next $4,000; 3% 
on the next $15,000; 2% on all above $20,000. The court may make 
an extra allowance for extraordinary services. 


§ 41. Compensation Fixed by Will. The right of a testator to fix 
by his will the compensation which his executor shall receive is generally 
recognized, and it has been held frequently that, if the executor accepts 
office with knowledge of a provision in the will specifying the amount 
of his compensation, he will be entitled only to the amount named in 
the will. But such provisions are overcome in a number of the states 
by a statute under which the executor may renounce the provision 
made in the will and claim the amount of commissions as fixed by 
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statute. Among the states in which such statutory provisions are 
found are Arizona, California, Idaho, Kansas, Montana, Nebraska, 
New Mexico, New York, South Dakota and Washington. 

In order to renounce his right to compensation as provided in the 
will and take the commissions specified in the statute, it is generally 
required that the executor file a writing to that effect in court within 
a certain period after the probate of the will or the issuance of letters. 

The Washington statute (§ 1528 Rem. Comp. Stat.) provides that, 
where the amount of compensation is fixed by the will, and the execu- 
tor renounces his claim thereto reasonable compensation may be fixed 
by the court. Under this provision it was held that the renunciation 
must be made at the earliest possible time and that an executor could 
not enter upon his duties and two years later renounce the compensa- 
tion provided for in the will and claim a larger amount. In re Wil- 
liams Estate, Wash., 266 Pac. Rep. 367. 

Where a will contains a bequest in favor of the person named as 
executor, it is presumed to be a bounty, and not compensation for 
services rendered in settling the estate, unless it appears by the will 
that the testator intended the legacy to be in lieu of commissions. It 
is not necessary that the will expressly recite that the legacy is to be 
received by the executor in place of commissions which would other- 
wise be allowed. It is sufficient if this appears by clear implication. 

In a Pennsylvania case, Re Fox’s Estate, 83 Atl. Rep. 631, a will, 
naming four executors, provided: ‘‘I give and bequeath to each of the 
executors named in this will who shall enter upon their duties as such 
executors, the sum of five thousand dollars absolutely.’’ 

The estate amounted to more than $800,000 and the executors, in 
filing their account, claimed commissions in the amount of $26,212.43, 
in addition to the $5,000 bequeathed to each of them. It was held 
that the intention of the testator, as read from the will, was clearly 
that the bequests should be taken by the executors as compensation 
for their services and that they were not entitled to the additional 
amount claimed by them as commissions. 


§42. Compensation Fixed by the Court. A number of states 
have provisions in their statutes, which leave the matter of fixing com- 
missions to the court’s discretion. Sometimes a maximum rate is pre- 
scribed and sometimes not. Among the states which have provisions of 
this character are Alabama, Colorado, District of Columbia, Florida, 
Illinois, Indiana, Kansas, Kentucky, Maine, Maryland, Massachusetts, 
Minnesota, Mississippi, New Jersey (estates over $50,000), North 
Carolina, Pennsylvania, Rhode Island, Virginia and Washington. 

A New Jersey decision, dealing with a statute leaving the matter 
of commissions in the discretion of the court, is Runkle v. Smith, N. 
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J., 106 Atl. Rep. 474. The laws of New Jersey provide that, where 
an estate exceeds $50,000 in value, the compensation of the executor 
shall be fixed by the court, according to the services rendered, but not 
exceeding five per cent. on all sums coming to the hands of the ex- 
ecutor. 

In the case cited above, the Court of Chancery of New Jersey was 
called upon to determine the amount of compensation which should be 
granted to the executor of an estate amounting to $2,289,000. A trust 
company had previously been paid $35,000 for its services in acting 
as administrator pendente lite, while the probate of the will was being 
contested and before the issuance of letters testamentary to the execu- 
tor. This was taken into consideration only so far as the work of the 
trust company relieved the executor from the performance of services. 
The court, after calling attention to the extent of the labor involved 
in settling the estate, fixed the executor’s commissions at $75,000, or 
about 34 per cent. of the amount which came to his hands. The de- 
termination of the amount of commissions an executor is entitled to is 
not the most agreeable task that devolves upon the courts. This court 
said: ‘‘The fixing of commissions and counsel fees is a most delicate 
matter and one that always gives the court great concern.”’ 

In a Pennsylvania case it appeared that the decedent, in his will, 
named as executors four individuals and a trust company. The com- 
pensation of the Fidelity Trust Company, the company named as one 
of the executors, was fixed by an agreement between the company and 
the testator. Under the terms of the agreement, the company con- 
sented to accept 14 per cent. of the principal of the estate and 2 per 
cent. on the income, and for acting as trustee, 2 per cent. on the in- 
come and one-half of 1 per cent. on reinvestments. 

The principal of the estate amounted to more than $2,500,000. 
Under the laws of Pennsylvania, where the compensation of an execu- 
tor or administrator is not fixed by agreement or otherwise, the court 
allows what it deems to be reasonable compensation. In this case the 
court decided that a commission of 24 per cent. of the principal of the 
estate, to be divided among the four individual executors, was rea- 


sonable and just. 

‘There is no set rule as to percentage,’’ said the court. ‘‘In ar- 
riving at the compensation to which an executor is entitled, it is neces- 
sary to consider the amount of the estate, the labor performed and 
the responsibility imposed. . . . We have given the matter careful 
consideration and have reached the conclusion that the four executors, 
under all the circumstances, will be reasonably compensated if they 
receive 24 per centum on the corpus of the estate. This, with the com- 
pensation of the Fidelity Trust Company, the other executor under 
special contract, will make the per centum of the executors 4 per 
eent.’”’ In re Sinnott’s Estate, Pa., 80 Atl. Rep. 363. 
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In Kentucky the court is permitted to fix the amount of an execu- 
tor’s commissions in its discretion, the maximum amount being 5 per 
cent. of the value of the estate. In the case of Bartlett v. Louisville 
Trust Co., 212 Ky. 18, 277 S. W. Rep. 250, the estate inventoried at 
$2,379,154.09. The court allowed the executor, a trust company, 24 
per cent. on the value of the estate and a similar amount to a com- 
mittee of three persons named in the will to act with the executor in 
the management of the estate. It also allowed counsel fees in the sum 
of $100,000. On appeal the Court of Appeals reduced the commissions 
to 1 per cent. in each instance. The allowance of attorneys’ fees was 
not reviewed, the reason being that the beneficiary who raised the ob- 
jection to the allowances and took the appeal did not make the at- 
torneys parties to the appeal. 

An order of the court allowing an executrix $12,500 commissions 
out of an estate of $411,389.36 was held not to be so excessive as to 
require a reversal as a matter of law. Shepard v. Bryan, 195 N. C. 
822, 143 S. E. Rep. 835. : 

§ 43. Extra Allowance. Where the amount of compensation which 
an executor or administrator may collect from the estate is fixed by 
statute the court may not, in the absence of a provision in the will, 
authorize the payment of a larger sum even though the administration 
of the estate has been unusually difficult and the executor or adminis- 
trator has rendered services of an unusual character. 

But several of the states have a statute under which an extra al- 
lowance may be made where it appears that the executor or adminis- 
trator has rendered services of a kind not ordinarily included in the 
usual routine duties of a personal representative. 

Among the states which have such statutory provisions are Arizona, 
California, Iowa, Kentucky, Montana, Nebraska. North Dakota, Utah, 
Wisconsin and Wyoming. 

The extra allowance is granted generally only where it is shown 
that the unusual services were necessary. No general rule can be 
stated as to what constitutes unusual services, for which an extra 
allowance may be made. This is a matter which rests largely within 
the discretion of the court. 

The following statement is quoted from an Iowa decision: 

*‘To justify anything in excess of the statutory commissions the 
executor or administrator must have actually rendered services of an 
extraordinary character, and these must have been necessary for the 
protection of the estate. What services will be regarded as extraor- 
dinary necessarily depends on the peculiar circumstances of each case. 
To be such they must be of a character not ordinarily required of an 
executor or administrator in the discharge of his duties—not within 


the routine of administration.’? In re Carmody’s Estate, Iowa, 145 
N. W. Rep. 16. 
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Extra commissions have been granted for looking after real estate, - 
collecting rents and paying taxes; for conducting extensive and suc- 
cessful litigation for the benefit of the estate; for rendering profes- 
sional services; for surveying real estate; for drafting a bill to con- 
strue a provision in a will; going outside the state to settle a partner- 
ship business and selling property outside of the state; and for super- 
intending farming operations. 18 Cye. 1157. On the other hand, extra 
compensation has sometimes been denied for performing similar 
services. 

The securing of extra compensation by an executor or administra- 
tor is not merely a matter of applying to the court. In the case of 
Roloson v. Riggs, Mo., 203 S. W. Rep. 973, it appeared that the execu- 
tors, after diligent and faithful work, succeeded in collecting $45,000 
of life insurance. Their work involved years of litigation, and if they 
had not recovered the money for the estate it would have been in- 
solvent. They asked for an allowance of $1,000 in addition to their 
commissions of five per cent. It was held that, although they had 
been vigilant in the performance of their duties, they were not en- 
titled to the extra allowance. The court said: 


‘“‘They were not only interested in collecting this insurance be- 
cause it was their duty to do so by virtue of their office, but if they 
had been defeated in the collection of same, it would have entailed a 
loss to them of five per cent. commission on the above sum. ; 
Upon a full consideration of this question we are of the opinion that 
the five per cent. commission allowed by the above section (statute), 
in addition to the expenses allowed defendants by the probate court, 
was intended by the general assembly to be full compensation for the 
services rendered.’’ 


In an application by an administratrix for an extra allowance for 
extraordinary services the jury may not take into consideration her 
efforts in resisting an opposition to her appointment as permanent 
administratrix. Pearce v. Smith, Ga., 144 S. E. Rep. 43, 46 B. L. J. 157. 

In denying an administrator’s application for an extra allowance 
under Idaho C. S. § 7690, providing that the court may allow addi- 
tional fees for extraordinary services the Supreme Court of Idaho said: 


‘Tt is true that he allowed and paid claims against the estate, but 
what administrator does not? The action against a surety company 
which netted the estate $15,000 was commenced in the lifetime of the 
deceased and there is nothing to indicate that the administrator, who 
was not a lawyer, rendered any service in connection with the matter 
that would entitle him to extra compensation. ‘Mortgages and liens 
were renewed,’ but there is nothing unusual in that,’’ ete. In re 
Mudd’s Estate, Idaho, 281 Pac. Rep. 5. 


(To be continued) 





